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Practice Examination
General Instructions

This is an open-book examination.  You may use any written materials, student-written and/or commercial. Do not write your name on any page or reveal your identity in any way.

Apply current law rather than superseded law in answering each question unless the question indicates otherwise. You should disregard any knowledge you may have about particular state laws. If a question prompt makes a claim about federal or state law, you should take it as true, even if you happen to know that the claim is incorrect. 

Half of your grade will be determined on the basis of your response to short answer questions, and half will be determined on the basis of your response to essay questions based on a single fact pattern. On the short answer section, limit your answers to one paragraph. On the essay section, read the fact pattern and questions carefully, and respond to each question separately. Answer the questions completely and in the alternative.  For example, even if you are sure that the outcome of a two-part test is determined completely by the first part, analyze both parts.  If you believe that additional information is necessary to answer a question, or that a question is ambiguous, please indicate that and discuss how the information or resolution of the ambiguity would affect your answer.

Write legibly and clearly, and organize your answers carefully.  Write in complete, grammatical sentences. Cite cases and other materials in any way that clearly identifies them. 

Good Luck!

Part 1: Essay


In 2005, in response to increasing reports of alien abductions, Congress, in a valid exercise of its constitutional powers, passed the Alien Abduction Act (AAA). The AAA specifies simply that “victims of alien abduction shall have a cause of action for damages against perpetrators.” The statute defines “victims” to include “individuals who are or have been abducted by aliens.” It defines “perpetrators” as including “anyone who has conspired to accomplish alien abductions or otherwise has acted in such manner as to encourage abductions.” The courts have concluded that the statute is meant to target human assistance of alien abductions only and that being non-human is a full defense to liability. 

Fox Mulder, who grew up in Massachusetts but recently moved to Virginia after his alleged abduction, has decided to bring a lawsuit under the AAA. His possible targets include C.S. Man, a citizen of Maryland; Alex Krycek, a citizen of California; and Lone Gunmen Productions, Inc., a Massachusetts corporation. Mulder alleges that Man conspired with aliens to arrange the abductions of a number of individuals, including Mulder himself, who posed a danger to the aliens’ plan to colonize the earth. He further alleges that Krycek, acting under the orders of Man, helped plan Mulder’s abduction, which Mulder says occurred in Arlington, Virginia. Krycek denies involvement, and he claims that the only trips he took to Virginia in recent years were to visit his friend Dana Scully to give her advice on her pregnancy. Mulder alleges that this advice was part of the alien conspiracy. Krycek does acknowledge that he recently sold a nanotechnology product he produced to a Virginia hospital, but he insists that he arranged the entire transaction by mail.

Meanwhile, Mulder alleges that by producing television shows exposing the alien conspiracy, Lone Gunmen Productions caused the aliens to increase their abduction activity and to abduct Mulder, because they no longer had anything to lose from exposure. Though Lone Gunmen Productions insists that it is protected from such a suit on the basis of the First Amendment of the U.S. Constitution, Mulder disagrees, because he believes that the First Amendment is part of the alien conspiracy and is not good law.


Mulder brings two separate lawsuits. The first is a New York state court action against Lone Gunmen Productions, alleging only a state law cause of action. Lone Gunmen Productions removes the action to federal court, and Mulder files a motion to remand. 


The second is a federal court action in the United States District Court for the Eastern District of Virginia under the AAA against Krycek. Shortly after Mulder files his complaint, Krycek files an answer and Rule 12(b)(2) and Rule 12(b)(7) motions. In the latter, he alleges that the case should be dismissed because Man, who claims to have never been or had any contacts with the State of Virginia, should be in the lawsuit. Several days later, Krycek files a Rule 12(b)(6) motion, alleging that Mulder’s complaint is insufficient because it did not plead that Krycek was a “human being” as required by the statute. Mulder decides to prepare an amended complaint in case the court agrees with Krycek. 
Questions based on these facts are on the next page.

Questions on Essay
1. Assess Mulder’s motion to remand in the action against Lone Gunmen Productions.

2. Assess Krycek’s 12(b)(2) motion.

3. Assess Krycek’s 12(b)(7) motion.

4. Assess Krycek’s 12(b)(6) motion.

5. Draft a substitute, legally sufficient amended complaint for Mulder in his lawsuit against Krycek and assess whether Mulder’s motion to amend is likely to be successful.

Short Answer Questions

1. After a night of drinking in a Massachusetts pub, Probst and Delaney end up in a fistfight with each other after Delaney, a Massachusetts citizen, insults Probst’s domicile, Rhode Island, calling it “small.” Probst is severely injured and incurs over $100,000 in medical bills. Delaney is a major stockholder in Providence Enterprises, Inc., a Rhode Island corporation, but he has never visited Rhode Island and has no other contacts with the state. Pursuant to Rhode Island law, Probst arranges for the seizure of Delaney’s Providence Enterprises stock, which under Rhode Island law has a situs of Rhode Island. Probst then sues Delaney in federal court in Rhode Island, alleging diversity jurisdiction and damages of $300,000. His cause of action is based on a theory of battery under Rhode Island common law. Delaney files a Rule 12(b) motion, seeking dismissal for want of both subject matter and personal jurisdiction. How should the district court rule?

2. Summarize the issues on which Justices disagreed in Burnham v. Superior Court (U.S. 1990).

3. California law provides a cause of action for anyone who suffers damages as the result of any actions in violation of federal laws governing conduct in national parks. Patricia Painter, a California citizen, lost her home in a fire that started in a national park, and she blames David Deadwood, who makes his living cutting trees in national parks. Though Deadwood is allowed to cut a certain number of such trees, Painter alleges that Deadwood exceeded his allotment and that his excess tree removal contributed to the fire. Painter files a $100,000 lawsuit in federal court against Deadwood, who is a citizen of Nevada, under the California statute. Deadwood, who has not yet filed an answer, has filed a motion to implead Daisy Dangerous, who he alleges is an arsonist behind the fire. The district court has granted the motion, and Painter has amended her complaint to name Dangerous as an additional defendant. Assess both whether the district court’s decision allowing the impleader of Dangerous was proper, and, assuming it was proper, whether the court should allow Painter to amend her complaint.
4. 
If you could make one alteration to the Federal Rules of Civil Procedure, what would it be and why?

5. Assess the following statement: “Plaintiffs have almost complete discretion to bring lawsuits against major corporations in any state they want.”

6. Nuts and Bolts, Inc., a manufacturer of nuts and bolts, is a Delaware corporation. One set of nuts and bolts that it manufactured has proven defective, and buildings in all fifty states have collapsed as a result, causing injuries to thousands of individuals. Many of these injuries are major, though some are just cuts and bruises. Ronnie Representative suffered serious injuries in a recent building collapse in Kentucky, where she is a citizen, and she is considering filing a class action lawsuit against Nuts and Bolts, Inc., on behalf of all property owners and individuals who have suffered injuries as a result of Nuts and Bolts’ activity. Briefly identify the problems that Representative may have in filing a class action lawsuit.
7. After losing his $200,000 retirement nest egg betting on the stock market, Poore Pandian, a citizen of Rhode Island, decides to bring a federal court action against Daytrade, Inc., a Connecticut corporation with principal place of business in Maine, to recover his losses. Daytrade does significant business in each of the 50 states. The only claim in the lawsuit is that Daytrade’s advertising violated Rhode Island consumer protection laws and constituted a fraud, entitling Pandian to a full refund of all money lost. In which federal judicial districts would venue be proper?


