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IN THE CLAIMS

Pursuant to 37 CFR §1.121(c), the claim listing, including the text of the claims, will serve to replace all prior versions of the claims, in the application. 


1.  (Currently Amended) A method for treatment of feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, caused by a prior adverse interpersonal interaction, said method comprising the steps of:


(1) causing to be visibly displayed to, or perceived by, a first person an image of an actual, living second person actually personally known to said first person, said image of a second person located on a computer screen display, said first person having, in respect to said second person, because of an actual prior adverse interpersonal interaction between said first person and said second person, an initial level of feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, as to which said first person desires said treatment;


(2) causing to be visibly displayed to, or perceived by, said first person an image of an object having an actual potential for harming the second person, said image of an object located on said computer screen display; and


(3) using a mouse, trackball, or joystick controlled by said first person to cause causing said image of said object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person;, said mouse, trackball, or joystick operatively coupled to a general-purpose digital computer to which said computer screen display is operatively coupled. 
wherein each said image is embodied in a machine readable graphics file fixed in a tangible, corporeal article of manufacture from which said image can be perceived, reproduced, or communicated.  


2.  (Currently Amended) The method of claim 1, further comprising:


(a) repeatedly monitoring said first person's level of feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, by receiving and monitoring an electronic signal embodying information representative of said first person's blood pressure, pulse rate, or sweating;


(b) electronically comparing said information from before and after causing said image of an object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person, whereby an electronic comparison result is provided; and


(c) reiterating the step of causing said image of an object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person, until said electronic comparison result shows a predetermined reduction of said first person's blood pressure, pulse rate, or sweating.

3.  (Currently Amended) The method of claim 1:

(a) wherein, prior to step 1 of claim 1, said first person has a first state of mind, said first state of mind characterized by thought patterns constituting or representative of feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, or by a negative cathexis with respect to said second person; and


(b) further comprising, after step 3 of claim 1, a step of: (4) transforming said first state of mind of said first person to a second state of mind of said first person, said second state characterized by thought patterns constituting or representative of a reduced level of said feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, or by an at least partial discharge of said cathexis;
wherein said patterns, feelings, cathexis, or at least partial discharge are associated with, and are capable of being measured in terms of electrical signals representative of, physical parameters such as blood pressure, pulse rate, or sweating of said first person, said signals capable of being generated by a sensor operatively coupled to a body part of said first person.

4.  (Previously Presented) The method of claim 3 wherein said method further comprises transforming said first state of mind so that, in said second state of mind, said first person comes to feel that he or she has imposed retribution or vengeance on said second person, said transforming occurring without said first person consciously believing that his or her conduct has actually caused said second person to suffer an actual physical injury.


5.  (Currently Amended) The method of claim 3 wherein  at least part of each step is carried out by a machine said patterns, feelings, cathexis, or at least partial discharge are measured in terms of electrical signals representative of physical parameters such as blood pressure, pulse rate, or sweating, said signals generated by a sensor operatively coupled to a body part of said first person and operatively coupled to said general-purpose digital computer, whereby said general-purpose digital computer receives said signals.

6.  (Original) The method of claim 5 1 wherein said image of a second person and said image of an object are each located on a computer display visible to said first person, said general-purpose digital computer  display operatively coupled to comprising a programmable processing unit operatively coupled to a memory, said memory storing a computer program for carrying out said method of claim 5 1.


7.  (Original) The method of claim 6 wherein said image of an object is embodied in an animated graphics file, said file embodying an audiovisual work that is performed on said computer display when said first person engages in a prespecified action on an input device operatively coupled to said processing unit.

8.  (Original) The method of claim 6 wherein said image of an object is translated on said display so that said image of an object appears to touch or penetrate said image of said second person, and then said image of said second person is transformed so that said second person appears to be bleeding or sustaining a mutilation.


9.  (Original) The method of claim 6 further comprising:

a step of logging on to the Internet; and

an Internet-implemented step of causing a payment to be made to a vendor; and

wherein at least one step of said method comprises transmitting a signal over the Internet between the first person and the vendor.


10.  (Previously Presented) The method of claim 6 wherein at least one step of said method is preceded, accompanied, or followed by an audible rendition of a predetermined phrase, mantra, or incantation that the first person personally selected with regard to helping overcome negative feelings caused by said prior adverse interpersonal interaction between said first person and said second person, said audible rendition performed by a loudspeaker cooperating with an audio amplifier operatively coupled to said processing unit, said predetermined phrase, mantra, or incantation stored in said memory and retrieved therefrom by said processing unit.

11.  (Original) The method of claim 10 wherein said predetermined phrase, mantra, or incantation is selected with regard to helping overcome negative feelings caused by said prior adverse interpersonal interaction between said first person and said second person.


12.  (currently Amended)  The method of claim 1 wherein at least one step of said method is preceded, accompanied, or followed by an audible rendition of a predetermined phrase, mantra, or incantation that is selected with regard to helping overcome negative feelings caused by said prior adverse interpersonal interaction between said first person and said second person said method is performed by a particular machine, said machine having a memory, said memory containing instructions that configure said machine to become a machine that performs the steps of claim 1.

13.  (Currently amended) A method for treating a victim of spousal abuse, said method comprising the steps of:


(1) causing to be visibly displayed to, or perceived by, a first person an image of an actual second person, said image located on a computer screen display operatively coupled to a general-purpose digital computer, said second person a present or former spouse of said first person, said first person a victim of spousal abuse by said second person, said first person having a first mental state comprising feelings of fear, anxiety, powerlessness, vulnerability, or helplessness caused by said spousal abuse;


(2) causing to be visibly displayed to, or perceived by, said first person an image of an object having an actual potential for harming the second person, said image of an object located on said computer screen display;


(3) causing, by manipulation by said first person of a computer-input device operatively coupled to said general-purpose digital computer, said image of an object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person; and


(4) transforming said first mental state of said first person to a second mental state comprising a reduction of said feelings of fear, anxiety, powerlessness, vulnerability, or helplessness, where said first and said second mental states are each characterized by electrically measurable physiological parameters whose values change as a result of said transformation..


14.  (Previously Presented) The method of claim 13 wherein at least one step is preceded, accompanied, or followed by an audible rendition of a predetermined phrase that has been selected for use in treating a victim of spousal abuse, said phrase selected with regard to helping to alleviate feelings of fear, anxiety, powerlessness, vulnerability, or helplessness caused by spousal abuse.


Claim 15.  (Previously Canceled)


16.  (Previously Presented) A machine adapted for use in treating negative thoughts or feelings, or a negative cathexis, of a first person with respect to a second person, said machine comprising:


a selection unit comprising means for permitting a first person to select a photographic image of an actual, living second person who is actually personally known to said first person and with respect to whom said first person has, because of actual, prior adverse interpersonal interactions between said first person and said second person, negative thoughts or feelings, or a negative cathexis, for which said first person desires treatment;

a person display unit that causes to be visibly displayed to, or perceived by, said first person said image of a second person;

an object display unit for causing to be visibly displayed to, or perceived by, said first person an image of an object having an actual potential for harming said second person;

a user-operated translator unit for causing said image of an object to touch, become located within, or become near said image of said second person, in a manner such that said object appears to harm said second person;

a sensor unit adapted to be operatively coupled to a body part of said first person, to measure a magnitude of pulse rate, blood pressure, or another physiological parameter representative of fear, anxiety, or stress, and to provide a sensor output signal representative of said magnitude; and

a comparator operatively coupled to said sensor unit, adapted to receive said sensor output signal, to compare said sensor output signal to a reference, and to provide a comparator output signal representative of whether said sensor output signal and said reference have a predetermined relationship; 

where said person selection unit, said person display unit, said object display unit, and said translator unit cooperate, based on said comparator output signal, to influence a reduction of said negative thoughts or feelings, or an at least partial discharge of said negative cathexis.


17.  (Previously Presented) The machine of claim 16, further comprising a determination unit for determining whether said comparator output signal has fallen below said reference by a predetermined amount, and for again actuating an operation of said translation unit unless said comparator output signal has fallen below said reference by said predetermined amount.


18.  (Previously Amended) The machine of claim 17 further comprising a processing unit operatively coupled to a memory in which is stored a computer program for operating or effectuating said image display unit, said object display unit, said translator unit, and said determination unit.


19.  (Original) The machine of claim 18 further comprising a sound system operatively coupled to said processing unit and, operatively coupled to said processing unit, an incantation unit for causing said sound system to make a predetermined phrase, mantra, or incantation audible during at least a portion of a time when said machine is operated.


Claims 20-23.  (Previously Canceled)


24 (Previously Presented).  The method of claim 13, wherein the step of causing said image of an object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person is performed by a programmed machine acting in response to signals from an input device operated by said first person, said method further comprising:


(a) repeatedly monitoring said first person's level of feelings of fear, anxiety, helplessness, powerlessness, vulnerability, or negative thoughts or feelings, by receiving and monitoring information representative of said first person's blood pressure, pulse rate, or sweating;


(b) comparing said information from before and after causing said image of an object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person, whereby an comparison result is provided; and


(c) reiterating the step of causing said image of an object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person, until said comparison result shows a predetermined reduction of said first person's blood pressure, pulse rate, or sweating.


25.  (Currently cancelled)

REMARKS

STATUS OF CLAIMS

Claims 1-14, 16-19, and 24-25 are pending in the application.  Claims 15 and 20 were previously canceled without prejudice or disclaimer of their subject matter, because of a restriction requirement.  Claims 21 to 23 were previous cancelled in Amendments.  Claims 12 and 25 are currently canceled.

CLAIM AMENDMENTS

Claims — are amended by this Amendment. 


CLAIM REJECTIONS 

I.
35 U.S.C. § 101 - statutory subject matter 

A.
Claims 1-14, 24 and 25

Process claims 1-14, 24 and 25 stand rejected under 35 U.S.C. § 101 because the claimed invention is said not to be directed to statutory subject matter, under the machine-transformation test. The office action states:

It is emphasized that the use of a specific machine or transformation of an article must impose meaningful limits on the claim scope to impart patent-eligibility; that the involvement of the machine or transformation in the claimed process must not merely be insignificant extra-solution activity; and that the transformation must be central to the purpose of the claimed process.


The office action goes on to state that the claimed therapy process does “not act to transform a particular article to another state” and that “the steps of the claims are not directly tied to any particular machine.” Those statements are either (a) incorrect, and/or (b) moot because as currently amended, the claims are tied to a particular machine.


Claim 1 is currently amended to contain the limitation that its images are “located on a computer screen display”; the images are moved on the screen display by “a mouse, trackball, or joystick” to cause them to come into contact or proximity; and “said mouse, trackball, or joystick [is] operatively coupled to a general-purpose digital computer to which said computer screen display is operatively coupled.” As amended, claim 1 recites particular machine elements and is tied to a particular machine.


  These limitations are of a significant nature because to make the invention work in the manner taught, the images have to be moved in relation to one another under the control of the first person so that a harmful object (e.g., an axe) appears to harm the image of the second person. The invention as claimed effectuates this process, for example, by using a mouse or similar computer input device to move the image of the harmful object so that it is appropriately juxtaposed on the screen display with the image of the second person. For example, as in the animation at http://docs.law.gwu.edu/facweb/claw/Ax2Head.gif, an axe is moved across the screen display so that it appears to chop off the top of the head of the second person. Thus, the screen display and mouse are significant to the functioning of the process. The user manipulates the mouse to cause the harmful-object image to strike the second person image and thus bring about the cathartic effect on the user. That is a substantial tie between the machine limitations and the process.

Claim 2, as amended, incorporates claim 1’s limitations and in addition requires “receiving and monitoring an electronic signal embodying information representative of” physiological parameters such as pulse rate, and “electronically comparing” parameter data. Thus, further physical steps occur in which parameter values representative of physiological properties are manipulated, as was approved for statutory subject matter purposes in Arrhythmia Research Tech. v. Corazonix Corp., 958 F.2d 1053 (Fed. Cir. 1992), and In re Abele, 684 F.2d 902 (CCPA 1982).  Again, there is a substantial tie between the machine limitation and the process.

Claim 3, as amended, incorporates the preceding claim limitations and in addition has a step 4 in which a transformation occurs from a first state of mind characterized by a first set of physiological parameters such as pulse rate to a second state of mind characterized by a second set of physiological parameters, where the parameters are capable of being measured with electric signals from a sensor. Thus this claim adds a transformation that is associated with physically measurable parameters as in, for example, Arrhythmia. Claim 3 is thus directed to statutory subject matter on multiple grounds.

Claim 4, as amended, incorporates the preceding claim limitations and in addition has a further transformation of state of mind so that, in the second state of mind, the first person comes to feel that he or she has imposed retribution or vengeance on the second person, without consciously believing that his or her conduct has actually caused the second person to suffer an actual physical injury.

Claim 5, as amended, incorporates the preceding claim limitations and in addition the signals representative of physiological parameters are measured electrically and fed into a general-purpose digital computer. Thus there are still further limitations tied to a particular machine.


Claim 6, as amended, incorporates the preceding claim limitations and in addition the claim recites that the general-purpose digital computer has stored in its memory a program for carrying out the process of claim 1. Thus there are still further limitations to a particular machine.

Claim 7, as amended by the changes in the claims from which it depends, is limited to the previously claimed device programmed to perform an audiovisual work.  This claim is directed to the embodiment of the invention illustrated at: 

http://docs.law.gwu.edu/facweb/claw/Ax2Head.gif

Claim 8, as amended, incorporates the preceding claim limitations and in addition is even more specifically directed to the foregoing embodiment in that the audiovisual work of the claim is more narrowly defined.

Claim 9, as amended by the changes in the claims from which it depends, is limited to an Internet implementation of claim 6, thus still more narrowly limiting it to a particular machine environment.

Claim 10, as amended, incorporates the preceding claim limitations and in addition requires use of a loudspeaker and audio amplifier, as well as the processor utilizing a memory in which the audio material is stored. These are still further limitations to a particular machine.


Claim 11, as amended, incorporates the preceding claim limitations.

Claim 12, as amended, is directed to the method when performed by a particular machine as per In re Warmerdam, 3 F.3d 1354 (Fed. Cir. 1994), and In re Bernhart, 417 F.2d 1395, 1400, 163 USPQ 611, 616 (CCPA 1969).  As the Federal Circuit stated in Warmerdam, “Claim 5 [here, 12] is for a machine, and is clearly patentable subject matter.” 3 F.3d at 1360.

Claim 13 is the second independent method claim. It requires its images to be located on a computer screen display coupled to a general-purpose digital computer, to which computer a mouse or similar device is also coupled. These are limitations to a particular machine. In addition, step 4 requires a transformation of mental state where the first and said second mental states are each characterized by electrically measurable physiological parameters whose values change as a result of said transformation. Thus, there is a transformation of state as well as a tie to a particular machine. Accordingly, this is as in Diamond v. Diehr, 450 U.S. 175 (1981), where both a particular machine was used and a transformation occurred. 

Claim 14, as amended, incorporates the preceding claim limitations.

Claim 24, like claim 14, depends from claim 13 and, as thus amended, incorporates the preceding claim limitations.

B. 
Claims 3-11, 13-14 and 24 

The office action goes on to state, further, 

Claims 3-11, 13-14 and 24 are further rejected under 35 U.S.C. 101 because the claimed invention is directed to non-statutory subject matter.  The claims recite features which require that the person’s “state” will change from one of having negative feelings towards a second person, to one of reduced negative feelings.  Such results are not concrete.  In order to be concrete the result of the method must have a reasonable expectation of success.  However, as shown by the Bushman article (previously cited), such a resulting change is state is not reasonably expected.
This statement is respectfully traversed on several grounds. 


1.  In the first place, the results are concrete because the claims contain limitations reciting physiological parameters, such as pulse rate, blood pressure, etc., as in Arrhythmia. The change from first state to second state is measured by changes in pulse rate, blood pressure, etc., and these changes are measurable by physical equipment, as explained in the specification, and are so measured. That is as concrete as one can get.


2.  The office action’s assertion, “In order to be concrete the result of the method must have a reasonable expectation of success,” is manifestly incorrect, as the Bilski case makes clear. The assertion  confuses concreteness with inoperability. Concrete is defined in The American Heritage Dictionary of the English Language, 4th edition, published by Houghton Mifflin, as follows:

  1. Of or relating to an actual, specific thing or instance; particular: had the concrete evidence needed to convict.   2. Existing in reality or in real experience; perceptible by the senses; real: concrete objects such as trees.

Furthermore,  in the Bilski decision, which the Federal Circuit recently affirmed, the Board (BPAI) held that “concrete” means tangible and not an abstract idea – “In our opinion, the terms ‘concrete and tangible’ essentially say the same thing, that the result is not just an ‘abstract idea,’ but is ‘actual and real.’”  Bilski, 2006 WL 4080055, *17. In the appeal that followed, the en banc Federal Circuit then held that the “useful, concrete, and tangible” test was no longer to be used. The quoted statement from the office action is thus manifestly wrong and the BPAI and the Federal Circuit would never sustain it. 

The next statement, that “[i]n order to be concrete the result of the method must have a reasonable expectation of success,” is also contrary to the meaning that the dictionary and the BPAI give to “concrete.” The rejection therefore cannot be sustained on the stated reasoning.  

3.  The statement that there is not a reasonable expectation of success is not factually supported.  The contention is that the Bushman article supports a conclusion of inoperability and thus unpatentability, and that is addressed in detail below.  In a nutshell, however, Bushman concedes in his article that his position is controversial and unorthodox.  When there is that kind of difference of opinion, and substantial scientific support exists for a given view (here the validity of catharsis therapy), the PTO cannot base a rejection on taking one side of the controversy and refusing to credit the merits of the other side – particularly where, as here, the other side (favoring catharsis therapy) – has been a majority or “orthodox” view and the Bushman view is concededly (Bushman admits this at p. 725) against the mainstream of past thinking. The proper rule is that the PTO may reject an invention as unlikely to work only when accepted scientific theory clearly rejects the theory on which the claimed invention rests – for example, perpetual motion, which contravenes accepted thermodynamics and therefore is inherently implausible.  See, e.g., Process Control Corp. v. HydReclaim Corp., 190 F.3d 1350, 1359 (Fed. Cir. 1999) (claims found inoperable because they require violating the principle of conservation of mass); Newman v. Quigg, 877 F.2d 1575 (Fed. Cir. 1989) (claims to a perpetual motion machine ruled inoperable).  Therefore, Bushman does not carry for the PTO its burden to show lack of reasonable expectation of success.

4.  In any event, the rejection is contrary to the MPEP. MPEP § 2107.01(II) states:

“… Nor is it essential that the invention accomplish all its intended functions . . . or operate under all conditions . . . partial success being sufficient to demonstrate patentable utility . . . In short, the defense of non-utility cannot be sustained without proof of total incapacity.” If an invention is only partially successful in achieving a useful result, a rejection of the claimed invention as a whole based on a lack of utility is not appropriate. See In re Brana, 51 F.3d 1560, 34 USPQ2d 1436 (Fed. Cir. 1995); In re Gardner, 475 F.2d 1389, 177 USPQ 396 (CCPA), reh'g denied, 480 F.2d 879 (CCPA 1973); In re Marzocchi, 439 F.2d 220, 169 USPQ 367 (CCPA 1971).

Situations where an invention is found to be “inoperative” and therefore lacking in utility are rare, and rejections maintained solely on this ground by a Federal court even rarer.

Therefore, the MPEP does not support this rejection and it should, accordingly, be withdrawn.


C.
The claims are not directed to an abstract idea. Therefore the machine-transformation test does not apply

The applicant respectfully wishes to preserve on the record his contention that Bilski and the machine-transformation test do not properly apply to this invention, as detailed below, in order to satisfy the rule that an argument must be made on the record below in order to be made later on appeal.


The applicant respectfully maintains that the machine-transformation test is not an exclusive test universally applicable to and valid for all processes. First, contrary to Bilski, the Supreme Court in Benson, Flook, and Diehr did not hold that test the sole clue to the patent-eligibility of processes, although the government specifically argued for such a rule in its brief. Thus the Benson Court said it was not ruling that no invention could be patent-eligible if it failed to satisfy that test. 


The machine-transformation test is a test designed only for processes that implement an abstract idea, phenomenon of nature, or scientific principle in a way such that the principle may itself be monopolized. Processes exist that are clearly patent-eligible but do not satisfy this test. An example will illustrate the point. For example, suppose I invent a method of removing wrinkles from a garment. My hypothetical method can be claimed as follows:
    A method of removing wrinkles from a garment comprising 
hanging the garment where the relative humidity exceeds 90% and the temperature exceeds 80o F; and 
leaving the garment subject to said humidity and said temperature for at least two hours. 
The claim has no particular machine limitation and it does not transform the garment (unless you insist that removing wrinkles from a shirt transforms the shirt). Yet, there is no monopolization of an abstract idea. The proper way to address a process claim of the instant invention is to ascertain whether it is based on some idea and then ask whether the claim monopolizes the idea. If it does not monopolize an idea or principle, it remains patent-eligible regardless of the machine-transformation test.

Here, the ultimate, underlying idea is as old as Aristotle’s Poetics or Aeschylus’s Oresteia.  It is that catharsis relieves anxiety, but the claim is not directed to all uses of catharsis. It is directed only to the situation of therapy for an abused or wronged person. Moreover, it is limited to inducing catharsis by means of the manipulation of images on a screen display.

For example, to act out a retaliation against a person who has wronged the patient helps the patient to overcome the traumatization (negative) feelings that the wrong caused.  In the extreme, consider Agamemnon, Clytemnestra, and the Bloody Bath. Agamemnon killed (sacrificed to a god) Clytemnestra’s daughter Iphigenia, to obtain a favorable wind to Troy. Ten years later, Clytemnestra takes an axe to Agamemnon in the Bloody Bath and thus restores her equanimity (but, unfortunately, disturbs that of Orestes). That is the underlying abstract idea behind catharsis therapy and behind the present invention, and the claims presented do not monopolize that idea or principle. 


Furthermore, the claimed invention is at a far remove from the corresponding abstract idea. First, each claimed implementation requires use of necessary apparatus—a computer screen display on which an image is moved, using a user-operated mouse or trackball. The context is limited to therapy to treat a traumatized person, not Greek drama or any other use. Additional claim elements are also required, further preventing monopolization of the idea, such as repetition of the act until a suitably cathartic effect occurs. (In effect, Agamemnon must be struck in the head by the axe in the Bloody Bath enough times for catharsis to occur, rather than just an arbitrary number of times, as in the play. Clytemnestra strikes him exactly three times in the Oresteia, because that is how a Greek sacrifice must be performed.) Dependent claims add further limitations such as mantras (comparable to: “Take that, Agamemnon, you dirty rat!”) recited by audio systems, utilization of physiological parameters such as pulse or blood pressure, which are measured by electrical sensors. These claim limitations are not mere post- or extra-solution activity, and they serve to significantly limit the claim scope, so that no underlying fundamental principle will be monopolized.

The use of a computer here is distinguishable from that in Benson, where the Court said the process of converting BCD to binary was useful only in a computer. Catharsis has been carried out before computers were even invented. For example, Freud and his disciples used catharsis therapy decades before computers were invented. In addition, many dependent claims involve transformation of signals representative of physical parameters such as blood pressure. Bilski approves as patent-eligible claimed processes that transform signals representative of “physical and tangible” objects such as the physiological parameters represented here.  See Bilski, 545 F.3d at 962-63.

Even if the machine-transformation test is properly applicable, here, which is not the case, it is amply satisfied here. Most important, there is no monopolization of the underlying abstract idea.

D.
Reasonable Expectation of Success

The office action asserts that the claimed invention is not unpatentable because as allegedly shown by the Bushman article it is not reasonable to expect the claimed catharsis therapy to work as claimed.  Preliminarily, applicant challenges the correctness of the proposition that a § 101 rejection can be based on alleged lack of reasonable expectation of success.  The Federal Circuit has held that property relevant only to obviousness.  See, e.g., Boehringer Ingelheim Vetmedica, Inc. v. Schering-Plough Corp., 320 F.3d 1339, 1354, 65 USPQ2d 1961 (Fed. Cir. 2003) (“A showing of obviousness requires a motivation or suggestion to combine or modify prior art references, coupled with a reasonable expectation of success.”).  Nevertheless, applicant will address the issue on its factual merits, such as they are.


Also, preliminarily, the attempt in the office action to make a distinction between rejection of catharsis theory in general and “merely” taking the position “that the use of catharsis theory does not reasonably produce the claimed change in state,” i.e., reduction or discharge of cathexis, is fallacious.  The classic theory of catharsis is that catharsis reduces or discharges cathexis. Therefore, to contend (as the office action does) “that the use of catharsis theory does not reasonably produce the claimed change in state” is to contend that catharsis does not reduce or discharge cathexis. There is no meaningful distinction. The statement in the office action—“Applicant has not shown that the claimed transformation of state, as recited in the rejected claims, provides for a reasonable expectation of success”—is the same as saying that applicant has not shown that catharsis theory works as it purports to work. But applicant does not have to show that. The PTO has to show the opposite. The burden is on the PTO to show non-entitlement to a patent, including lack of a reasonable expectation of success.
 (And that, according to MPEP 2107, supra, means total incapacity.)

1.  The office action asserts that the claimed method is not patentable because Bushman says that catharsis therapy does not work, and therefore it is unreasonable to expect the claimed method to reduce feelings of fear, anxiety, etc.  But Bushman admits that he states a minority view, running against the majority view that catharsis therapy works.  The PTO has the burden of proving inoperability.
 The PTO cannot sustain its burden on inoperability simply by concluding that catharsis theory is wrong (or lacks a reasonable expectation of success in reducing anxiety, etc.) simply on the basis of the views of one side (Bushman’s side) on a contested issue, much less on the basis of the minority side of the issue, which is where Bushman is. The PTO must show that catharsis theory, or its operation to transform a patient’s state of mind as claimed, is inherently implausible, like perpetual motion. See Tol-O-Matic, Inc. v. Proma Product-und Marketing Gesellschaft M.b.H., 945 F.2d 1546, 1552 (Fed. Cir. 1991) (“Section 101 has … been interpreted to exclude devices deemed to be scientifically impossible, such as perpetual motion machines.”). 

It may somehow eventually be accepted that Bushman is right and Aristotle, Freud, and all the proponents of conventional wisdom are wrong.  But the mere fact that now there is a difference of opinion about the efficacy of a method (such as a medical regimen) does not mean that the method lacks a reasonable expectation of success.  That is especially so where a substantial number (a majority, here) of practitioners believe the method is efficacious and another number of practitioners believe the opposite.  It is not enough, as the last office action incorrectly asserts, that “Bushman does constitute a scientific finding within the field of catharsis theories.” To support an inoperativeness rejection under the case law, the catharsis process of the invention would have to be inherently implausible or inherently unbelievable. Bushman’s study does not turn Freud’s catharsis theory into perpetual motion theory, as it must to support this rejection.

The burden on the PTO to show non-entitlement to a patent, including lack of a reasonable expectation of success,
  is not carried just by showing that a difference of opinion presently exists over efficacy or utility (especially where the view the PTO seeks to rely on is concededly one opposed to conventional wisdom).  The proper rule is that the PTO may reject an invention as unlikely to work only when accepted scientific theory — such as the law of conservation of energy — clearly rejects the theory on which the claimed invention rests.
  Therefore, Bushman does not carry the PTO’s burden to show lack of reasonable expectation of success.
 

2.  Reliance on Bushman is also improper because the Bushman study is methodologically defective.  Bushman used a self-selected and biased sample.  He used student volunteers from, his course who agreed to participate in his experiments in return for his undertaking to raise their grades in return doing so.
  That sample is clearly not representative of the general population. Results based on use of such a sample are therefore not scientifically valid.

3.  Even if Bushman were valid science, it would still not provide a basis for concluding that the instant invention lacks a reasonable expectation of success.  The Bushman reference does not address the same thing that the invention addresses:  it is a case of apples versus oranges.  Bushman has an experimental model that does not correspond to the factual environment of the instant invention.  Accordingly, Bushman’s work does not provide a reliable basis from which to extrapolate to negative conclusions about the instant invention.  Therefore, Bushman does not show that this invention lacks a reasonable expectation of success.


The Bushman study, even if believed, shows only that punching a punching bag while “ruminating” about a person at whom the bag puncher is angry or resentful (because the person unfavorably criticized the bag puncher’s essay on abortion) is less effective in reducing the bag puncher’s anger or resentment than is his ruminating about increasing his physical fitness.  The instant invention, however, is about a form of treatment for an abused person (such as a victim of spousal abuse), where the treatment seeks to reduce such abuse-caused feelings as fear, anxiety, helplessness, powerlessness, and vulnerability.  The treatment involves moving an image of a knife, axe, or the like on a screen so that it appears to strike and harm a screen image of the abusive person (such as the abusive ex-spouse).

The nature of the respective underlying sources of feeling are different:  criticism of an essay versus being beaten up by an abusive spouse. There is no reason to believe that what applies in one context applies in the other one. The therapeutic acts are different:  thinking while punching a punching bag versus simulated mayhem against an image of the abuser person. There is no reason to believe that the two different acts will have the same effect or lack of effect.


Whatever Bushman shows about resentful or petulant essay writers, it fails to show anything about the fears and anxieties that intimidated, battered spouses (or other abused persons) feel. That is so, even if Bushman is believed valid within the artificial, essay-resentment fact pattern that it addresses.  It is erroneous under Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993), to use Bushman’s experimental model to extrapolate from Bushman’s sample of petulant essay writers resentful of such criticism as “this is the worst essay I ever read” to this invention’s treatment of intimidated, battered spouses afraid of husbands who beat them up.  Bushman addresses a different problem.  What Bushman’s experimental model rightly or wrongly terms catharsis therapy is not the kind of catharsis therapy with which the instant invention is concerned.  Resentment over harsh criticism of a student’s essay is not comparable to (and is not a proper experimental model for) feelings of fear, anxiety, helplessness, powerlessness, and vulnerability, as set forth in independent method claims 1 and 13, or any claim dependent therefrom.  Therefore, Bushman’s work cannot establish that the instant invention lacks a reasonable expectation of success for purposes of a rejection.


The inadequacy of Bushman’s model for showing the lack of a reasonable expectation of success of the present invention is comparable to what the Federal Circuit addressed in Novartis Corp. v. Ben Venue Laboratories, Inc., 271 F.3d 1043, 1054, 60 U.S.P.Q. 2d 1836, 1844 (Fed. Cir. 2001).  There, the Federal Circuit affirmed summary judgment of noninfringement because the patentee’s expert’s computer model could not properly defeat a noninfringement summary judgment where factual evidence was lacking to show that the expert’s computer model accurately reflected the accused infringer’s process.  Here, Bushman’s model of the petulant essay writer cannot be shown to accurately reflect the circumstances of the abused spouse per the present invention, and thus Bushman’s model does not accurately reflect the claimed process.


Similarly, in Alza Corp. v. Mylan Laboratories, Inc., 464 F.3d 1286, 1296-97, 80 U.S.P.Q. 2d 1001, 1007-08 (Fed. Cir. 2006), the Federal Circuit upheld a noninfringement judgment because the patentee’s  evidence of infringement was based on a model or proxy for the factual setting of the alleged infringement that was not shown to mimic that factual setting.  The Federal Circuit said that “one cannot simply proclaim without proof that he has constructed an apparatus capable of mimicking pertinent environmental variables of the GI tract.”  Id.  Accordingly the Federal Circuit concluded that the patentee’s evidence “is irrelevant absent evidence demonstrating that the in vitro system is a good model of actual in vivo behavior.”  Id.  Bushman’s model of the petulant student’s essay, here, is to the circumstances of the present invention as was Alza’s in vitro model to the defendant Mylan’s in vivo accused GI tract – there is no evidence that the Bushman essay model fits the abused-spouse circumstances of the instant case.  The Bushman model therefore proves nothing relevant to this case.  See General Elec. Co. v. Joiner, 522 U.S. 136, 144-45 (1997) (expert studies based on data that was “so dissimilar to the facts presented in this litigation” ere irrelevant and inadmissible).
II.
35 U.S.C. § 103

A.
“bumhat”

Claims 1 and 13 stand rejected under 35 U.S.C. 103(a) as being unpatentable over “bumhat,” which is a posting to a bulletin board called the Halfbakery, on which members post (“half-baked”) ideas about what they think would be “neat” technology if someone else would invent or develop it.  It is not a serious psychotherapy journal, abstracted, indexed, and cataloged in a manner to make it accessible to persons of ordinary skill in the art trying to solve problems in the psychotherapy art to which this invention pertains, and it is not a place where such a person of ordinary skill in the art would ordinarily look for assistance in solving a psychotherapy problem.


1.
Accessibility

“A given reference is ‘publicly accessible’ upon a satisfactory showing that such document has been disseminated or otherwise made available to the extent that persons interested and ordinarily skilled in the subject matter or art exercising reasonable diligence, can locate it.” Bruckelmyer v. Ground Heaters, Inc., 445 F.3d 1374, 1378 (Fed. Cir. 2006).  There is no practicable way that a person of ordinary skill in the art — trying to solve the problem, for example, of how to treat an abused ex-spouse who suffers fear and anxiety because her ex-spouse used to beat her up — would be able, without hindsight, to find bumhat and apply it to formulating a solution of this problem. For example, a keyword search using Google would not work without first knowing what keywords to use, which would require use of hindsight.  How do you know what keywords to use without knowing what the invention is?  “bumhat” is thus not part of the pertinent prior art. 
  

To be considered in an obviousness analysis, a reference must be either in the field of the applicant’s endeavor or reasonably pertinent to the problem with which the inventor was concerned in order to rely on that reference as a basis for rejection. In re Oetiker, 977 F.2d 1443, 1447 (Fed. Cir. 1992).  It is necessary to use common sense in deciding in which fields a person of ordinary skill would reasonably be expected to look for a solution to the problem facing the inventor. See In re Wood, 599 F.2d 1032, 1036 (C.C.P.A. 1979).  It is not common sense to expect that a person seriously engaged in providing therapy to disturbed persons, such as abused spouses, would consult frivolous emails sent to the Halfbakery, even if they were abstracted, cataloged, and indexed in a way useful to therapists finding them — which in fact they are not.  There is no reasonable way to expect a person of ordinary skill in the art in this field to be aware of or know how to find bumhat.  One can reconstruct the instant invention from bumhat only by impermissibly using hindsight.  Thus, in the Oetiker case, the Federal Circuit held that “the combination of elements from non-analogous sources, in a manner that reconstructs the applicant’s invention only with the benefit of hindsight, is insufficient to present a prima facie case of obviousness.”  977 F.2d at 1447.  That is equally true here.  To use bumhat to reconstruct this invention is to do what the Oetiker court forbade.  Because bumhat is not in the relevant prior art, the rejection is unsupported and should be withdrawn.


2.
Printed publication 

Similarly bunhat is not a “printed publication” within the meaning of § 102. 

The office action cites In re Wyer, 655 F.2d 221, 227, 210 USPQ 790, 795 (CCPA 1981), for the proposition that an Internet “publication” is a printed publication under 35 U.S.C. § 102. That incorrectly states the holding in Wyer.  The Wyer case involved use as a reference of a patent application that was on file in the Australian Patent Office on microfilm, not over the Internet which did not even exist at that time. The CCPA said that the key issue was accessibility to the public. 655 F.2d at 226 (“Thus, the question to be examined under § 102(b) is the accessibility to at least the pertinent part of the public, of a perceptible description of the invention, in whatever form it may have been recorded.”). The court then went on to say, “Access involves such factual inquiries as classification and indexing.” Id. That in turn means that the proponent of the document must make “a satisfactory showing that such document has been disseminated or otherwise made available to the extent that persons interested and ordinarily skilled in the subject matter or art, exercising reasonable diligence, can locate it and recognize and comprehend therefrom the essentials of the claimed invention without need of further research or experimentation.” Id. The CCPA then held that the microfilm was a printed publication because “there is also no genuine issue as to whether the application was properly classified, indexed, or abstracted, [so] we are convinced that the contents of the application were sufficiently accessible to the public and to persons skilled in the pertinent art to qualify as a ‘printed publication.’" Id. Here, there is the absence of any showing that bumhat “was properly classified, indexed, [and] abstracted.” Therefore, even under Wyer bumhat is not a printed publication.


In the case of an Internet posting, that it is accessible if you know the URL is not enough. If you don’t know the URL you cannot locate the posting. How do you get the URL? The examiner suggested using Google, but you must know the right key words to find something with Google. Here, you do not know the right key words to use unless you have already read the specification and use the words found there—which is hindsight.

MPEP 2128 states, “An electronic publication, including an on-line database or Internet publication, is considered to be a ‘printed publication’ within the meaning of 35 U.S.C.  102(a) and (b) provided the publication was accessible to persons concerned with the art to which the document relates.” Nothing in this record suggests that a person of ordinary skill in the relevant art would know what key words to use to find bumhat except by hindsight use of the specification.


3.
“bumhat” does not disclose or suggest all claimed limitations 

The bumhat web posting is not directed to a therapeutic method, but instead is a jocular posting about entertaining and relieving a person’s “rebellious homicidal impulses”. Accordingly, as should be expected, bumhat fails to disclose many limitations expressly set forth in the claims.  For example, claim 1, in the body of step 1, requires a first person who has feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, caused by a prior adverse interpersonal interaction with a second person who previously had an adverse interpersonal interaction with the first person, as a result of which the first person desires therapy treatment. This is not a mere statement of intended use, where other uses will also infringe the claims. The transformation of the first person’s state of mind, measurable by a reduction in pulse rate, blood pressure, or sweating, occurs because of the presence of these limitations and the effect on them that the steps of the method cause. 

The dependent claims, for example, with blood pressure sensors, have no parallel in bumhat, who never mentions blood pressure or the like, and does not suggest it. Likewise, bumhat never mentions or suggests such elements or limitations as “receiving and monitoring an electronic signal embodying information representative of” physiological parameters such as pulse rate, and “electronically comparing” parameter data, per claim 2; feeding physiological parameters to a general-purpose digital computer and processing them; explicitly requiring a transformation of mental state where the first and said second mental states are each characterized by electrically measurable physiological parameters whose values change as a result of said transformation; repeating the step of simulated mutilation until a desired level of reduction of stress indicator occurs.

B.
Alleged concession as to voodoo

The office action states, “The applicant has admitted that it is known within the applicant’s field of invention that it is known in the field that sticking pins into dolls is a known treatment methodology.” No citation to the record is provided to support this assertion . The statement is incorrect. The applicant does not make, nor has made, the alleged concession. Furthermore, the statement is untrue in that it is not known “in the field that sticking pins into dolls is a known [psychotherapy] treatment methodology.” Voodoo may be known to educated persons, but it is not a therapy nor known as a therapy. It is a pagan superstition or false ideology, or at best an anthropological curiosity. The applicant emphatically disclaims the notion that sticking pins into dolls is a known treatment methodology for psychotherapy.

By the same token, the claim in the latest office action that “It would not be unexpected that one practicing the therapy arts would considering researching, using electronic database searches such as Google, for looking for articles, publications, blogs, public discussion forums, etc. related to the topic of providing visual representations of individuals to a person being treated” and sticking pins into dolls is unsupported and rests on a false premise. It would be highly unexpected for a reputable worker in the field of psychotherapy (or what the office action terms the “therapy arts”) to look for articles of this sort, particularly in blogs and other frivolous information sources. 

The further statement that “The bumhat reference readily appears in these searches, and would thus have been available to one of ordinary skill in the art” is also unsupported.  The applicant traverses both quoted statements and maintains that they must be supported by evidence in the record (which they are not) to be used to support a rejection of the claims presented here.

The specification does, however, state the following:

Thus, a person might want to stick pins into a doll simulating bin Laden, or in an earlier era Stalin or Hitler. Some persons apparently derive emotional benefits from sticking pins into dolls representative of football players from a team rival to the user’s hometown team. Bettendorf U.S. Pat. No. 6,663,462 (2003), “Aggression-Relieving Stuffed Doll.” This patent’s specification asserts: “Sports fans often become quite agitated or even infuriated by the performance or antics of players on their favorite sports team or the opposing team. It is both entertaining and relieving for these sports fans to have an outlet by which to vent their emotion. Therefore, it would be desirable to have a stuffed doll that simulates a sports player into which sharp pins may be inserted.” This form of behavior relies on dolls or similar tangible physical objects, and has done so since ancient times.
This statement simply acknowledges that it has been known, or at least asserted in the Bettendorf patent, that some persons (sports fans) will be “entertained” and “relieved” by sticking pins into dolls representing players on an opposing team.  But the cited prior art does not suggest alleviating “feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, as to which said first person desires said [therapeutic] treatment;” as set out in claim 1 as a limitation, nor is a rationale for going from the one context to the other stated in the office action. 

To be sure, the office action asserts that relief of a feeling (of aggression toward one’s boss) “is exactly the intent of catharsis based therapy.” That statement is unsupported factually and it is incorrect. The “feelings of fear, anxiety, helplessness, powerlessness, or vulnerability, as to which said first person desires said [therapeutic] treatment;” to which this invention is directed, are qualitatively and quantitatively different from “homicidal impulses” toward one’s boss—not exactly the same. Moreover, there is no suggestion in any of the cited art that the person homicidally inclined toward his or her boss wants therapy or even wants to sustain a reduction in homicidal impulses.  But a reduction in negative feelings is the whole point of the present invention, and many dependent claims have limitations such as monitoring pulse, blood pressure, etc. until a reduction in these physiological indicators of stress is registered on the sensors used—where these limitations are meaningful only from a therapy standpoint, not from an entertainment standpoint or a homicidal impulse standpoint or a sports standpoint. A person with homicidal impulses toward his or her boss, or antagonism toward an opposing sports team, does not need to be given a feeling of empowerment; the user of bumhat is already feeling empowered and ready to whack the boss or the member of the opposing sports team. But the user of this invention needs to be given feelings of empowerment by being urged to retaliate symbolically against the abusive spouse or other source of the first person’s feelings of fear, anxiety, helplessness, powerlessness, or vulnerability. 

Powerlessness and vulnerability cannot be equated, as the office action seeks to do, with homicidal impulses toward one’s boss. They are almost at opposite poles. The prior art deals with more or less normal persons (whether sports fans or employees), but the invention is designed to provide treatment for highly traumatized persons. At the very least, this different kind of use would be patentable as a new use of an old process—see 35 U.S.C. § 100(b) (“The term ‘process’… includes a new use of a known process”).
 In fact, it is a wholly different process, a new use of a new process.

Finally, the office action refers to limitations being in the preamble. The limitations are also in the body of the claims, where they are recited as positive claim limitations.

cted as obvious from Hodges U.S. Pat. No. 6,012,926. Hodges teaches a computerized virtual reality system for overcoming fear of flying and similar fears. It operates by subjecting the patient to a flying situation (using virtual reality to simulate the flying situation), and “hardening” the patient to flying stimuli by repeated exposures during which the patient realizes that he or she survives the experience without harm occurring to him or her.
 The patient may be exposed to auditory stimuli or even seat vibration to enhance the reality.

The fundamental difference between Hodges and the instant invention is this: Hodges exposes the user to the computer simulation to accustom and thus harden or “vaccinate” the user against that which is depicted and of which the user is afraid. The present invention does not —as Hodges does—repeat the traumatic experience of the user (for example, her husband beating her up) in order to accustom and harden her to being beaten up. Instead, the present invention empowers the user by giving her the opportunity to engage in a simulated assault upon her abuser (equivalent to letting her imagine that she is beating up or harming her abusive husband). Thus the present invention works in the opposite way from Hodges, and Hodges teaches away from this invention. To follow the teachings of Hodges, as just indicated, the display would have to be showing the husband harming the wife/user—at first slightly and then more and more to get her used to being beaten up, by repeated “exposure” therapy. Clearly, Hodges teaches away from this invention.

While much of the hardware in Hodges is similar to that of this invention, some is different and the steps are fundamentally different. The hardware in Hodges generally does not involve user input (such as by a mouse) to move objects on a screen display to perform steps of the claimed method. The only interaction in Hodges with the computer image is incidental or peripheral, rather than central to the therapy as in the present invention. The user in Hodges may in one implementation utilize a sensor glove (5:32-65), to push elevator buttons for going to different floors. That is not central to the therapy. But moving a mouse or joystick in order to move an image of an axe so that, when properly aimed, the axe bashes the abuser on the head or chops off its top is central to the therapy of the present invention, because it causes catharsis, and it is so different from selecting a floor for an elevator to go to that it is different in kind.


The suggestion in the office action that there is “a translator unit for causing interactions between the images (described in the description of how the VR environment is created and interacted with, in at least col. 6: 35 55)” is confused, mistaken, or misleading. The user does not operate the translator unit of Hodges to move images around on the screen (as occurs in the present invention); the images just move as previously programmed. There is nothing in Hodges comparable to hitting an abuser on the head with a user-manipulated axe image, as in claims 1 and 13. For example, in currently amended claim 1—“(3) using a mouse, trackball, or joystick controlled by said first person to cause said image of said object to touch, become located within, or become near said image of said second person in a manner such that said object appears to harm said second person”—these limitations have no parallel in Hodges. Claim 13 is similar, and the dependent claims add still further limitations not in Hodges. The so-called translator unit of Hodges is not the kind of translator unit that the present invention utilizes.

Hodges’s user primarily passively sees and experiences a simulation causing him to think he is flying in an airplane. The present invention’s user sees a simulation  in which she takes an very active part and she symbolically mutilates or assaults her husband or other abuser. The active, operative, and instrumental participation of the user in the present invention importantly distinguishes it from the substantially passive observation in Hodges. The only material similarity is that both inventions use computer means to simulate an imaginary experience, for therapeutic purposes.

The office action states that these difference do not matter: “However, these differences are only found in the nonfunctional data being displayed on a screen.” The so-called data that is displayed on the screen is not nonfunctional. What is displayed (the images) in both cases interacts with the user and equipment is very different functional ways, the different interactions being essential to the respective operations of the two inventions. In one case, the functional interaction is to reassure the passive user that flying will not harm him. In the other case, the functional interaction is to empower the user by letting her acts make her seem to be striking back to retaliate against her abuser.

In re Gulack, 703 F.2d 1381 (Fed. Cir. 1983), is suggestive in this regard. In that case the Federal Circuit held that the content of printed matter must be given patentable weight if it is “functionally related to the substrate.” Here, too, the so-called data (the imagery) must be given patentable weight because it is functionally related to the steps and the effect that they have in the process.

The office action states: “It would have been obvious to one of ordinary skill in the art at the time the invention was made to provide any type of image in the system as taught by Hodges because such images do not alter how the system functions and because the subjective interpretation of the data does not patentably distinguish the claimed invention.” The office action provides no rationale explaining why it would have been obvious, and since the operations of (a) hardening a user to a given stressor and (b) making a user stop feeling intimidated by and vulnerable to an abuser, are completely different functionally, the office action’s claim of obviousness is insupportable ipse dixit. The imagery selected does alter how the system functions. It is not just the subjective interpretation of the data that distinguishes the two inventions from one another. The objective interpretation of two different data sets with which the respective users interact (passively in one case and actively in the other) distinguishes them.

Repeating a traumatic experience as in Hodges to become habituated to it is not the same as or even similar to striking back against the source of trauma to become empowered against it. Hodges is too fundamentally different from this invention to suggest the invention, and there is no rationale stated in the office action to explain why a person of ordinary skill in the art would supply the missing elements and limitations found in this invention and combine them with the elements of Hodges as they are combined in this invention. There must be a reason stated on the record, as KSR makes clear:
As is clear from cases such as Adams, a patent composed of several elements is not proved obvious merely by demonstrating that each of its elements was, independently, known in the prior art. Although common sense directs one to look with care at a patent application that claims as innovation the combination of two known devices according to their established functions, it can be important to identify a reason that would have prompted a person of ordinary skill in the relevant field to combine the elements in the way the claimed new invention does. This is so because inventions in most, if not all, instances rely upon building blocks long since uncovered, and claimed discoveries almost of necessity will be combinations of what, in some sense, is already known.
KSR Int'l Co. v. Teleflex Inc., 550 U.S. 598, —, 82 U.S.P.Q. 2d 1385, 1396 (2007). But there is none here.
––––––– 


No other issues remaining, reconsideration and favorable action upon all of the claims now present in the application is respectfully requested.  Should any questions remain unresolved, the Examiner is requested to telephone the applicant’s undersigned attorney.
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	�  In re Oetiker, 977 F.2d 1443 (Fed. Cir. 1992) (Plager, J., concurring); Fregeau v. Mossinghoff, 776 F.2d 1034, 1038 (Fed. Cir. 1985) (“Lack of utility because of inoperativeness is a question of fact. … The PTO … bore the initial burden of showing prima facie that the claims sought to be patented were unpatentable.”); see also In re Caveney, 761 F.2d 671, 674, (Fed. Cir. 1985) (“[P]reponderance of the evidence is the standard that must be met by the PTO in making rejections.”).


	� In re Brana, 51 F.3d 1560, 1566 (Fed. Cir. 1995) (“[T]he PTO has the initial burden of challenging a presumptively correct assertion of utility in the disclosure.”); Fregeau v. Mossinghoff, 776 F.2d 1034, 1038 (Fed. Cir. 1985) (“Lack of utility because of inoperativeness is a question of fact. … The PTO … bore the initial burden of showing prima facie that the claims sought to be patented were unpatentable.”).


	�  In re Oetiker, 977 F.2d 1443 (Fed. Cir. 1992) (Plager, J., concurring); In re Warner, 379 F.2d 1011, 1016 (CCPA 1967); see also In re Caveney, 761 F.2d 671, 674 (Fed. Cir. 1985) (“[P]reponderance of the evidence is the standard that must be met by the PTO in making rejections.”).


	� See, e.g., Process Control Corp. v. HydReclaim Corp., 190 F.3d 1350, 1359 (Fed. Cir. 1999) (claims found inoperable because they require violating the principle of conservation of mass); Newman v. Quigg, 877 F.2d 1575 (Fed. Cir. 1989) (claims to a perpetual motion machine ruled inoperable); see also Puharich v. Brenner, 415 F.2d 979  (D.C. Cir. 1969) (“Appellant claims to have invented a device that is effective to expand extra sensory perception.”).


	�  There is no showing in the record that Bushman’s “cognitive neoassocationist” theory is generally accepted in the scientific community in preference to the Freudian catharsis theory.  To the contrary, Bushman (at 725) concedes that the catharsis theory is generally accepted and that his own “myth buster” views reflect a minority theory.  Thus, in In re TMI Litigation, 193 F.3d 613 (3d Cir. 1999), the Third Circuit excluded as methodologically unreliable expert testimony that relied on a novel approach to air modeling.  Id. at 669.  The court noted that in formulating his “plume dispersion” hypothesis, the expert discarded standard and generally accepted models in favor of his novel model for which there was no indication of general acceptance within the scientific community.  A fortiori generally accepted theories cannot be rejected as support for likelihood of success on the basis of theories without general acceptance.


	�  The Bushman reference on which this rejection is based, was based on a non-random, biased, and therefore non-probative sample:  Bushman stated that 602 college students enrolled in his psychology courses were given extra grade credit if they agreed to participate in his study; data from two women students were removed from the data sample because they were opposed to engaging in violent behavior.  This is not a scientifically acceptable sample, and any resulting data is therefore unreliable.


	�  “‘[P]ublic accessibility’ has been called the touchstone in determining whether a reference constitutes a ‘printed publication’ bar under 35 U.S.C. § 102(b).”  In re Hall, 781 F.2d 897, 899 (Fed. Cir. 1986).  Accord In re Cronyn, 890 F.2d 1158, 13 USPQ2d 1070 (Fed. Cir. 1989) (holding that an undergraduate thesis that is deposited in a college library open to the public but that is neither cataloged nor indexed is not a printed publication because it is not accessible to the public).


	� See also Perricone v. Medicis Pharm. Corp., 432 F.3d 1368, 13 (Fed. Cir. 2005) (“New uses of old products or processes are indeed patentable subject matter.”); Bristol-Myers Squibb Co. v. Ben Venue Labs., Inc., 246 F.3d 1368, 1375 (Fed. Cir. 2001) (holding that a preamble statement of intended use is a limitation that patentably distinguishes a new use of an old apparatus or process).  


	� The Background section of Hodges’s specification states: “Namely, exposure theory espouses the view that patients suffering from a particular phobia can be treated to successfully manage that phobia by repeated exposure to the particular situation. For example, patients suffering from acrophobia (fear of heights) may be treated by exposure to high places. Elevators, balconies, building windows, bridges, and airplanes are environments where a patient being treated for acrophobia may be deployed. Although the degree of success varies from patient to patient, exposure therapy has been proven effective in many cases and controlled studies. … While the initial deployment may result in relatively high levels of anxiety, it has been found that the anxiety level will typically subside after a patient has spent some period of time in the environment.”


	� Thus, the Hodges specification says: “A variety of other input means, other than the sensor-glove 30, are known as well. In this regard, the user may utilize a flight stick, a tracker, a mouse, etc. as a means of providing positive input and interaction with the virtual environment. …An exhaustive description of these devices, however, will not be provided herein, as they will be understood by persons skilled in the art and do not form a part of the present invention.” 6:5-16 (emphasis supplied).
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