Faith Profaned:
The Religious Freedom Restoration Act

and Religion in the Prisons

Daniel J. Solove

Incarceration by its nature denies a prisoner participation in the larger
human community. To deny the opportunity to affirm membership in
a spiritual community, however, may extinguish an inmate’s last
source of hope for dignity and redemption.

—Justice William J. Brennan'

When Congress passed the Religious Freedom Restoration Act (RFRA)?
in 1993, it aimed to increase dramatically the level of protection for inmates’
religious liberties, which had only received minimal judicial scrutiny in the
past. RFRA was primarily a response to the 1990 case of Employment Division
v. Smith,® in which the Supreme Court refused to apply strict scrutiny review
when generally applicable laws burdened religious practices.” In addition to
resurrecting strict scrutiny for these cases, RFRA extended this heightened
level of protection to the free exercise claims of prisoners. *“We want religion
in the prisons,” declared Senator Orrin Hatch, one of the original sponsors of
RFRA. “It is one of the best rehabilitative influences we can have. Just
because they are prisoners does not mean all of their rights should go down
the drain . ..

Despite RFRA’s apparent drastic change in the degree of protection for
prisoners’ religious rights cases, RFRA's stated level of scrutiny is not the
controlling factor in the way many courts are deciding prisoners’ free exercise
cases. The reason stems from two tendencies that have plagued the history of
the judiciary’s involvement in this area of law and continue to exist under
RFRA. First, many courts have failed to understand and evaluate prisoners’

. O’Lone v. Estate of Shabazz, 482 U.S. 342, 368 (1987) (Brennan, J., dissenuing)
. 42 U.S.C. §§ 2000bb to bb-4 (1994) [hereinafier RFRA].

. 494 U.S. 872 (1990).

. See id. at 886 n.3.

. 139 CONG. REC. 514,367 (daily ed. Oct. 26, 1993) (statement of Sen. Hatch)
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religious free exercise claims properly, resulting in the undervaluation of
burdens on religion when applying RFRA’s substantial burden test.® Second,
many courts have not employed sufficient skepticism when analyzing
penological interests. Too much deference—what this Note will call
“nonskepticism”—has led to decisions based on intuition and conjecture rather
than on empirical data and facts. As a result, prison regulations of dubious
validity and narrowness have easily passed muster despite RFRA’s compelling
interest and least restrictive means tests. This lack of skepticism has
transformed RFRA’s strict scrutiny into the de facto equivalent of minimal
scrutiny. Congress, in crafting RFRA, failed to recognize the power of these
tendencies to affect the outcome of the balance. By neglecting to eliminate
them, RFRA has not established a uniform heightened protection of religion
in prisons.

Part I of this Note sketches a brief history of prisoners’ religious rights
before RFRA and discusses how RFRA purported to redefine the way courts
balanced religious free exercise against penological interests. Part II illustrates
why numerous courts, in spite of RFRA, have not changed how they balance
competing interests in prisoners’ religious rights cases. Finally, Part III
explains how courts can improve their application of RFRA’s strict scrutiny.

I. SCRIPTURE ON THE SCALES: THE TROUBLED HISTORY OF
RELIGION IN PRISONS

A. Balancing Religious Free Exercise

Judicial balancing, the dominant mode of constitutional jurisprudence in
the latter part of this century,’ has placed its imprint on the Free Exercise
Clause. Generally, when a law conflicts with a constitutional right, a judicial
balancing approach assigns values to the constitutional right and to the
governmental interest that the law seeks to achieve. The weighing of the
competing values does not occur directly, as if each were placed on a scale
with the heavier side prevailing; instead, balancing uses various levels (or tiers)
of judicial scrutiny,® with the weight of the right (and the manner in which it
is infringed) determining the stringency of a court’s review.’

6. See 42 U.S.C. § 2000bb-1(a) (1994) (“Government shall not substantiallly burden a person's
exercise of religion . .. .”).

7. See T. Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 YALE L.J. 943, 94344
(1987).

8. See id. at 946 (“Constitutional standards requiring ‘compelling’ or ‘important’ state interests also
exemplify this form of the balancing metaphor.”).

9. The origins of the levels of scrutiny can be traced to the famous footnote four of United States v.
Carolene Products Co., 304 U.S. 144, 152 n.4 (1938), in which the Court recognized that certain rights
would receive increased judicial protection in the form of a “more searching judicial inquiry.” See also 4
RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE ON CONSTITUTIONAL LAW § 20.7, at 19 (2d ed. 1992)
(discussing footnote four of Carolene Products).
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Courts employ three levels of scrutiny when reviewing laws that inhibit
constitutional rights: strict, intermediate, and minimal scrutiny. The standard
for each level of scrutiny has basically the same structure. First, courts
determine whether the government’s interest—the goal of the law—meets a
certain threshold of importance. The higher the level of scrutiny, the higher the
threshold. Second, courts analyze the precision with which the law achieves
the governmental interest. The higher the level of scrutiny, the more narrowly
the government must tailor means to ends.

Strict (or “heightened”) scrutiny is the most rigorous form of judicial
review; courts often refer to it as “the most rigid”'® scrutiny or “the most
exacting”'! judicial examination. The Court has applied strict scrutiny to cases
involving content-based restrictions on speech in public fora,"” suspect
classifications,"” and laws that impair fundamental rights."* Under strict
scrutiny, the government bears the burden of demonstrating that its interest is
“compelling,””® “paramount,”'® “overriding,”"” or “of the highest order.”"
The law must be narrowly tailored so that the fit between means and ends is
extremely precise; in one common formulation of this tailoring, the
government must use the “least restrictive means” of achieving the law’s
purpose.'” Rarely will a law survive the searching examination of strict
scrutiny,” leading one scholar to declare that when suspect classifications are
involved, strict scrutiny is “‘strict’ in theory and fatal in fact.”*'

10. Korematsu v. United States, 323 U.S. 214, 216 (1944) (holding that intemment of Japancse ciizens
does not violate Equal Protection Clause).

11. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 291 (1978) (holding that admissions policy
with racial quotas violates Equal Protection Clause).

12. See, e.g., Burson v. Freeman, 504 U.S. 191, 198 (1992) (holding that ban on clectioncenng within
100 feet of polling places satisfies strict scrutiny).

13. See, e.g., Richmond v. J.A. Croson Co., 488 U.S. 469. 493-94 (1989) (rcjecting. under stnct
scrutiny, city’s requirement that fixed percentage of construction contracts be set aside for predominantly
racial minority-owned businesses).

14. See, e.g., Roe v. Wade, 410 U.S. 113, 155, 163-64 (1973) (applying stnct scrutiny to abortion law
that burdened woman's right to privacy).

15. Sable Communications, Inc. v. FCC, 492 U.S. 115, 126 (1989) (holding that total ban on indecent
dial-a-porn services was invalid under strict scrutiny).

16. Thomas v. Collins, 323 U.S. 516, 530 (1945) (holding that statute requining labor union orgamzers
to register with state before soliciting membership, as applhied to unregistered union organizer who gave
public speech, violated First Amendment).

17. Bob Jones Univ. v. United States, 461 U.S. 574, 604 (1983) (holding that denial of tax-cxempt
status to religious university refusing to admit apphcants engaged in interracial mamage satisfied stnct
scrutiny).

18. Wisconsin v. Yoder, 406 U.S. 205, 215 (1972) (holding that Free Exercise clause mandated that
Amish be exempted from mandatory schooling laws).

19. Sable Communications, 492 U.S. at 126.

20. See Meyer v. Grant, 486 U.S. 414, 425 (1988) (nouing that burden of stnct scruuny 15 “well-mgh
insurmountable” for infringements on political speech); LAURENCE H TRIBE, AMERICAN CONSTITUTIONAL
LAw § 16-6, at 1452 (2d ed. 1988) (*[T)here are very few cases which stnctly scrutimze and yet uphold
instances of impaired fundamental nghts.”).

21. Gerald Gunther, The Supreme Court, 1971 Term—Foreword In Search of Evolving Doctrine on
a Changing Court: A Model for a Newer Equal Protection, 86 HARY L REV 1. 8 (1972)
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Intermediate scrutiny requires that governmental interests be “important”?

or “substantial”® as opposed to “overriding.” Courts apply intermediate
scrutiny in cases involving gender-based classifications;?* time, place, and
manner restrictions on speech in public fora;® and restrictions on commercial
speech.?

Minimal scrutiny, often referred to as “rational-basis review,”? is the
lowest form of constitutional scrutiny. When applying minimal scrutiny, courts
will uphold the law if it has a “rational relation”® to a “legitimate
governmental purpose.”® Unlike strict scrutiny, minimal scrutiny presumes
that the law is valid and places the burden on the challenger “to negative every
conceivable basis which might support [the law]).”* Courts will sustain a law
even if it is “based on rational speculation unsupported by evidence or
empirical data.”® Minimal scrutiny is employed when reviewing restrictions
of access to nonpublic fora,” nonsuspect classifications,” and infringements
on nonfundamental rights.* As Professor Gerald Gunther observed, minimal
serutiny is “minimal . . . in theory and virtually none in fact.”*

Throughout the history of Free Exercise Clause jurisprudence, courts have
struggled to find the proper way to balance religion with governmental and
penological interests. Religion has been particularly difficult to place on the
scale, for courts must evaluate religious practices without becoming entangled
in theological issues. Balancing religion is particularly complicated in the
prison environment. Engulfed in problems—prison gangs, overcrowding,
violence, and riots—and exacerbated by limited finances, outdated facilities,

22. Wengler v. Druggists Mut. Ins. Co., 446 U.S. 142, 150 (1980) (holding that workers’ compensation
statute that treated widows differently from widowers violated Equal Protection Clause).

23. United States v. O’Brien, 391 U.S. 367, 376 (1968) (upholding conviction of defendant who
burned draft registration certificate in order to express antiwar beliefs).

24. See, e.g., Mississippi Univ. for Women v. Hogan, 458 U.S. 718, 724 (1982) (holding that nursing
school’s women-only admissions policy was unconstitutional).

25. See, e.g., Ward v. Rock Against Racism, 491 U.S. 781, 799 (1989) (upholding city’s requircment
that performers in public parks only use sound equipment and technicians provided by city).

26. See, e.g., Central Hudson Gas & Elec. Co. v. Public Serv. Comm’n, 447 U.S. 557, 564-66 (1980)
(holding that ban on promotional advertising by electric utilities was more extensive than necessary to
further state’s interest in energy conservation and fair rate structure).

27. Heller v. Doe, 509 U.S. 312, 319 (1993) (holding that involuntary commitment of mentally
retarded individuals did not violate equal protection or due process).

28. Id. at 320.

29. Id.

30. Madden v. Kentucky, 309 U.S. 83, 88 (1940) (holding that unequal taxation of in-state and out-of-
state banks did not violate equal protection or due process).

31. FCC v. Beach Communications, Inc., 508 U.S. 307, 315 (1993) (holding that statute’s distinction
between separately and commonly owned buildings for purposes of franchise requirement had rational
basis).

32. See, e.g., International Soc'y for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 678-79 (1992)
(upholding ban on face-to-face solicitation in airports but striking down ban on distribution of literature).

33. See, e.g., Gregory v. Ashcroft, 501 U.S. 452, 470-71 (1991) (upholding requirement that state
judges retire at age of 70).

34. See, e.g., id. at 471.

35. Gunther, supra note 21, at 8.
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and a soaring inmate population,® prisons must accommodate the demands
of a panoply of faiths. Outside the prisons, religious adherents can select their
own diets, places of worship, and religious leaders, but in the prisons, these
aspects of religious life must be supplied and regulated by the penal institution.

Certainly incarceration necessitates some restrictions on rights, but it does
not follow that all rights should be curtailed: “There is no iron curtain drawn
between the Constitution and the prisons of this country.””’ The difficulties
of prison administration create the potential for prisons to succumb to neglect,
racism, and religious intolerance® and for prison officials to curtail inmates’
rights not only when necessary, but also when merely convenient. To protect
prisoners’ right to the free exercise of religion, judges must employ some
degree of scrutiny. The difficult issue is determining the extent to which rights
must be curtailed and how carefully courts should probe into prison
administration.

Complicating the balancing is the fact that prison administration is fraught
with uncertainty. Penology is not a rigorous science but a set of ad hoc
procedures, uncertain goals, and ambivalent and underanalyzed policies that
vary widely from prison to prison.”” In Governing Prisons,™ John J. Dilulio,
Jr. notes that there is a dearth of trustworthy information concerning prison
management,*' no uniformity among prisons concerning penological goals,*
and only “fragmentary knowledge and untried opinions about how to improve
prisons.”* During the 1960s and 1970s, forty-two states drastically reformed
their prison systems, yet “[t]hose responsible for these major organizational
overhauls were mostly unaware of the related activities of other states.”™

The efficacy and effects of prison policies are often shaded with doubt,
and judges must make decisions in the face of uncertainty. Will
accommodating certain religions incite animosity in other prisoners? Will
making too many accommodations eviscerate the prison’s control over

36. The prison population has more than quadrupled in the last 20 years, from 196,429 1n 1970 10
910,080 in 1993. See U.S. DEP'T OF COMMERCE, STATISTICAL ABSTRACT OF THE UNITED STATES 217
(1995).

37. Wolff v. McDonnell, 418 U.S. 539, 555-56 (19749) (holding that pnson disciplinary proccedings
must meet minimal due process requirements).

38. See infra Section 1.C; see also Ross v. Coughlin, 669 F Supp 1235, 1238 (SDNY 1987)
(*“When Ross explained that he only ate kosher food, he was allegedly told, *Where the fuck do you think
you are, a Holiday Inn. You eat what's here or starve, cause you're in my home now, and | don’t cater to
no Jew bastards.”™) (quoting prison official); Inmates of Suffolk County Jal v Eiscnstadt, 360 F Supp
676, 679-84 (D. Mass. 1973) (describing prison as run-down, vermin-infested, filthy, and overcrowded)

39. See JOHN J. DIIULIO, JR., GOVERNING PRISONS: A COMPARATIVE STUDY OF CORRECTIONAL
MANAGEMENT 167-84 (1987); Norval Morris, The Contemporary Prison: 1965-Present, in THE OXFORD
HISTORY OF THE PRISON 227, 227 (Norval Morris & David J. Rothman eds., 1995)

40. DilULIO, supra note 39.

41. See id. at 11.

42. See id. at 249.

43. Id.

44, Id. at 237.
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inmates? Will the cumulative cost of accommodations deplete limited prison
resources?

Any accommodation of religion involves the potential for resentment, and
any change in existing prison policy presents the possibility of danger. Almost
all decisions invoke the fear of the slippery slope. These risks and uncertainties
can easily lead to a complete refusal to make accommodations, and
consequently, to the demise of judicial protection for prisoners’ religious
liberty. To safeguard prisoners’ free exercise rights, judges cannot retreat from
the task of balancing, no matter how daunting it may appear.

B. Free Exercise in Flux

Outside of the prisons, the Supreme Court’s difficulty in finding an
appropriate balance between religious free exercise and governmental interests
led to the gradual formation, extensive erosion, and eventual abandonment of
a strict scrutiny standard of review. Ultimately, the troubles of balancing
religion resulted in the creation of RFRA-—one of the most important chapters
in the evolution of free exercise jurisprudence.

Initially, the Court did not use a balancing approach when deciding free
exercise cases. In its earliest free exercise decision, Reynolds v. United
States,” the Court held that Mormons should not be exempted from a
generally applicable law prohibiting polygamy because exemptions for free
exercise would “make the professed doctrines of religious belief superior to the
law of the land.”*® Nowhere in the opinion did the Court speak in terms of
balancing. Around the middle of the twentieth century, the Court began
employing the rudiments of a balancing approach, requiring a tight link
between legislative means and ends when religion was burdened.*’ The Court
also began to examine whether religious exemptions could be made from laws
of general applicability.*®

Finally, in 1963, the Court began applying strict scrutiny in free exercise
cases. In Sherbert v. Verner,” the Court granted unemployment compensation
to employees dismissed because of conflicts between their work duties and
their religion. After explicitly rejecting the “rational relationship” test, the
Court applied strict scrutiny.*® In Wisconsin v. Yoder,” the Court exempted

45. 98 U.S. 145 (1878).

46. Id. at 167.

47, See Murdock v. Pennsylvania, 319 U.S. 105, 116 (1943) (holding nondiscriminatory ordinance
regulating solicitation was not “narrowly drawn”); Cantwell v. Connecticut, 310 U.S. 296, 311 (1940)
(requiring statute prohibiting solicitation and inciting breaches of peace to be “narrowly drawn"); see also
TRIBE, supra note 20, § 14-13, at 1253 (discussing Murdock and Cantwell).

48. See Braunfeld v. Brown, 366 U.S. 599, 608-09 (1961) (holding that Free Exercise Clause did not
require Jewish store owner to be exempted from mandatory Sunday closing laws).

49. 374 U.S. 398 (1963).

50. See id. at 406.

51. 406 U.S. 205 (1972).
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the Amish from mandatory schooling laws, stating that “‘only those interests
of the highest order . . . can overbalance legitimate claims to the free exercise
of religion.”?

Strict scrutiny of free exercise claims differed slightly from strict scrutiny
in other contexts. When laws burdening protected speech or involving suspect
classifications failed strict scrutiny, the Court invalidated them. However, when
a law that burdened religion failed strict scrutiny, the Court made an exception
for the religious practice, and the law remained applicable to others. Thus the
Court examined the narrow tailoring requirement in terms of whether an
exception to the law could serve as a less restrictive alternative. In Yoder, for
example, the Court concluded that “it was incumbent on the State to show with
more particularity how its admittedly strong interest in compulsory education
would be adversely affected by granting an exemption to the Amish.”* In
essence, the strict scrutiny test for free exercise cases balanced the need for
uniformity in the law’s application with the burden on religion. Another,
perhaps more crucial difference, was that courts would not scrutinize a law
unless the plaintiff established that the burden on her religion was
“substantial.”*

During the 1980s and early 1990s, the Court continued to articulate the
strict scrutiny standard of Sherbert and Yoder for neutral laws of general
applicability that infringed on the free exercise of religion.”® However, in
applying this standard, the Court weakened its stringency, and the religious
liberty frequently lost to the governmental interest*® or was found not to be
substantially burdened.”” The Court’s dilution of the strict scrutiny standard

52. Id. at 215.

53. Id. at 236.

54. See, e.g., Sherbert, 374 U.S. at 406.

55. See, e.g., Jimmy Swaggart Ministries v. Board of Equalizauon, 493 US 378, 384-85 (1990)
(applying scrutiny of Yoder to generally applicable sales tax); Hemandez v. Commissioner, 490 U S 680,
699 (1989) (applying scrutiny of Yoder 10 denial of chantable deducuion for payments to Church of
Scientology for training sessions); Frazee v. Illinois Dep't of Employment Sec, 489 U S 829, 835 (1989)
(“{Tlhere may exist state interests sufficiently compelling to ovemde a legitmate claim to the free exercise
of religion. No such interest has been presented here.”); Hobbie v Unemployment Appeals Comm’n, 480
U.S. 136, 141 (1987) (applying “strict scrutiny” of Sherbert to demal of unemployment benefits to person
discharged for refusing to work on her Sabbath); Bob Jones Univ v Unuited States, 461 US 574, 604
(1983) (applying strict scrutiny to denial of tax-exempt status to umversity that refused admission to
applicants engaged in interracial marriage or known to advocate interracial mamage or daung), United
States v. Lee, 455 U.S. 252, 257-58 (1982) (applying scruuny of Yoder and Sherbert to requirement that
Amish participate in social security system); Thomas v. Review Bd., 450 U S 707, 718 (1981) (applying
scrutiny of Yoder to denial of unemployment benefits to claimant who quit because of rehgious objections
to producing armaments).

56. See, e.g., Jimmy Swaggart Ministries, 493 U.S. at 394-97 (holding that generally apphicable sales
tax passed strict scrutiny even when tax was applied to rehgious matenals). Hernandez, 490 U S at 700
(holding that denial of charitable deduction for payments to Church of Scientology for trmmng sessions
satisfied strict scrutiny); Bob Jones Univ., 461 U.S. at 604 (holding demal of tax-exempt status 1o religious
university refusing to admit applicants engaged in interracial marnage passed stnct scrutiny), Lee, 455 U S
at 257-58, 260 (concluding that uniform participauon in social secunty system passed stnct scrutiny cven
when participation in system was barred by religious doctnne).

57. See, e.g., Jimmy Swaggart Ministries, 493 U.S. at 391-92 (holding that sales tax applied to
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culminated in Employment Division v. Smith.*® In Smith, a Native American
who was fired from a state job for his religious use of peyote, argued that the
Free Exercise Clause required that he receive unemployment compensation. In
denying his claim, the Court held that as long as a law was generally
applicable and not designed to discriminate against a particular religion, the
fact that it burdened religious freedom was irrelevant.”” The Court explicitly
rejected the ad hoc judicial balancing approach for free exercise
accommodation cases:

It may fairly be said that leaving accommodation to the political
process will place at a relative disadvantage those religious practices
that are not widely engaged in; but that unavoidable consequence of
democratic government must be preferred to a system in which each
conscience is a law unto itself or in which judges weigh the social
importance of all laws against the centrality of all religious beliefs.”

Smith eliminated strict scrutiny for free exercise claims involving neutral,
generally applicable laws® and put the courts out of the balancing business.

C. Prisoners’ Religious Rights

Judicial scrutiny of prisoners’ rights is a recent phenomenon. Until the
1960s, courts followed a “hands off” policy, rarely peeking into the shadowy
realm of prison operation.” In the oft-quoted statement of one court, a
prisoner was “the slave of the State.”®® Courts were reluctant to scrutinize
prisoners’ rights claims because of concerns about federalism and separation
of powers, as well as a lack of familiarity with penology and prison
administration.*

Starting in the 1960s and 1970s, courts began to order that prisons be
reformed.® Courts intervened in prison administration because of inhumane
conditions such as severe overcrowding, poor sanitation, and high levels of
violence.®® Judicial review of prison affairs also increased due to religious

religious materials was not “constitutionally significant” burden); Lyng v. Northwest Indian Cemetery
Protective Ass’n, 485 U.S. 439, 450-51 (1988) (holding that only burdens on religion that “coerce
individuals into acting contrary to their religious beliefs” require Sherbert’s level of scrutiny).

58. 494 U.S. 872 (1990).

59. See id. at 888-90.

60. Id. at 890.

61. See id. at 886 n.3. For a vigorous critique of Smith, see Michael W. McConnell, Free Exercise
Revisionism and the Smith Decision, 57 U. CHi. L. REV. 1109 (1990).

62. See, e.g., WILLIAM L. SELKE, PRISONS IN CRISIS 28-29 (1993); RICHARD G. SINGER & WILLIAM
P. STATSKY, RIGHTS OF THE IMPRISONED 581 (1974).

63. Ruffin v. Commonwealth, 62 Va. (21 Gratt.) 790, 796 (1871).

64. See Procunier v. Martinez, 416 U.S. 396, 404-05 (1974).

65. See SELKE, supra note 62, at 28-36.

66. See Rhodes v. Chiapman, 452 U.S. 337, 354-61 (Brennan, J., concurring) (describing instances of
indecent prison conditions that spurred courts to intercede in prison affairs).
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and racial discrimination. Several cases brought by African-American Islamic
prisoners involving egregiously discriminatory treatment of prisoners based on
their Muslim beliefs—commonly referred to as the “Black Muslim
cases”—spurred even traditionally deferential courts to become more involved
with the prisons. For example, in Sewell v. Pegelow.*” two complaints alleged
that all thirty-eight Muslims in the United States Reformatory at Lorton,
Virginia, were kept in isolation for three months, denied medical care, and
provided with insufficient nourishment. None of the Muslims had violated any
disciplinary rule.®® Unlike adherents of other religions, they were not allowed
to wear metal symbols of their faith or consult with religious advisers. The
court, while noting that “the maintenance of discipline in a prison 15 an
executive function with which the judicial branch ordinarily will not
interfere,”® held that the gravity of the allegations was sufficient to require
a hearing.” In similar cases, courts began to require hearings rather than
summarily dismiss claims, departing from the policy of noninvolvement in
prison affairs.”’

By the late 1970s, thirty -two state prison systems faced constitutional
challenges.”” Cruz v. Beto™ was the first prisoner religious rights case to
reach the Supreme Court. In Cruz, a Buddhist inmate was forbidden from
worshipping in the prison chapel and from speaking to his religious advisor.
When he shared his religious materials with other inmates, prison officials
locked him in solitary confinement for two wecks on a diet of only bread and
water. While the prison provided Catholic, Jewish, and Protestant chaplains,
services, classes, and texts, it provided nothing for Buddhist worshippers.
Moreover, prisoners who attended religious services were rewarded with
“points of good merit” which increased “a prisoner’s eligibility for desirable
job assignments and early parole consideration.”™ Despite the gravity of the
prisoner’s allegations, the district court summarily dismissed the complaint out
of deference to prison officials, and the court of appeals affirmed.”” The
Supreme Court reversed, stating that while “prison officials must be accorded
latitude in the administration of prison affairs,” federal courts must “enforce

67. 291 F.2d 196 (41h Cir. 1961).

68. See id. at 197.

69. Id.

70. See id. at 198.

71. See Ross v. Blackledge, 477 F.2d 616, 619 (4th Cir. 1973) (requinng heaning on pnson’s demal
of pork-free diet to Black Muslims); Smith v. Blackledge, 451 F2d 1201, 1202 (4th Cir 1971) (requinng
hearing on prison’s denial of paid Black Muslim nunister and pork-free dicts for Black Mushim inmates),
Williford v. California, 352 F.2d 474, 476 (9th Cir. 1965) (requinng heanng on alleged systematic
harassment of Black Muslims); Brown v. McGinmis, 180 N.E.2d 791, 793 (N Y 1962) (requinng heanng
of prison’s denial of Black Muslim mimsters and services).

72. See C. Ronald Huff, The Discovery of Prisoners’ Rights, in LEGAL RIGHTS OF PRISONERS 47. 51
(Geoffrey P. Alpert ed.. 1980).

73. 405 U.S. 319 (1972).

74. Id. at 320.

75. See id. at 321.
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