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*1106"ADEQUATE PROTECTION" AND THE AVAILABILITY OFPOSTPETITION INTEREST TO
UNDERSECURED CREDITORS IN BANKRUPTCY

Four federal ci rcuitshave recently reached conflicti ng conclusi ons about whether the federal Bankr uptcy Code[FN1]
requir es abankr upt estatet o compensateits undersecur ed cred tors[FN2] for the cost of delaysimposed by bankr uptcy
proceadings. [FN3] The controversy concerns interpretation of provisionsin the Code that require a bankrupt estate
toprovide'adequate protecti on' for the property int erestsof secured creditars. [FN4] The courts di sagree about whether
thismandate of ‘adequate protection’ affardsan alternati ve form of compensation to undersecured creditors, who, unlike
oveaseaured aeditors, do na receive interest an their daimsafta bankruptcy proceedi ngs begin.

Part | of this Noteexplicates thedodrine framing thequesti on and examinest he conflicti ng answer sthe courts have
provided. Part Il argues that the disagreement among the courts stems from inappropriate reliance on ambiguous
language in the Bankruptcy Codeand itslegislative history and suggeds that the requirement o 'adequate praection’
should instead be interpreted in light of the policies that motivated it. Part Il iinterprets the phrase 'adequate
protection’ according to the method suggested in Part |1 and concludes that the standard should not be used to
compensat e under secured creditorsfor the delays of bankruptcy.

I. THE ISSUE OF POSTPETITION INTEREST

Filing a bankruptcy petition automatical ly invokes a stay under the Bankruptcy Code that prevents credi tors from
recovering claims *1107 or enforcing liens against the property of the bankrupt estae until the condusion of the
bankruptcy proceadings. [FN5] The Bankruptcy Codestates explidtly, howeve, that when the proceedings do end,
oversecured credtorsareenti tledtothei nter est that accrued on their cl aimsduring the stay, up to the amount by which
they are oversecured. [FN6] Undersecured aeditors, by contrast, generall y cannot receive interest on their allowed
claims at thetermination of the stay. [FN7

Recently, however, undersecured creditors have tried to drcumvent this prohikition by using sedions 361 and
362(d)(1) as an alternati ve method for obtaining compensation for the delay imposed by the automatic stay. Under
sedion 362(d)(1), any aeditor, whether ovesecured a undersecured, may dbtain relief from the automatic stay ‘for
cause, incl uding the lack of adequate protecti on of an interest in property of such [creditor].' [FN8] A court may either
grant thisrelief byterminating the stay with respect to thecreditor's collateral (thus permitting the creditor to enforce
its lien on the property) or awoid this dragic gep by providing thecreditor with the adequate protection the cr editor
claimsis lacking. [FN9] Section 361 authorizes a court to * 1108 provide thi s protection by orderi ng the trustee or
debtor in possession to make cash payments to the creditor equal to the decrease in either the value of the creditor's
interest in thecollateral or the 'indubitable equivalent' of that value. [FN10

Undersecured creditors accordingly haveargued that their interest in collateral includesrights of foreclosure and sale
under state law and that this interest consequently deservesadequate protection under section 362(d)(1). They have
asserted that, totheextent that theautomati cstay deareases thepresent value of their right to foreclose on thecollateral
(by delaying its exercise), they should receive 'postpetiti on interest’ from the trusteeor dettor in possessian. [FN11]
They have further maintained that periodic (typically monthly) cash payments of pastpetition interest, in amounts
equivalent to the prospective return on reinvestment of the liquidation value of their coll ateral , would provide them
with adeguate protection, because the payments would enable them to realize the ‘indubitable equivalent' of their
property interests as specified by section 361(3).

*1109 The Ninth Circuit, in In re American Mariner Industries Inc., [FN12] wasthe first federal court of appeals
to hear this argument. [FN13] The court held that adequate protection does requi re payment of postpetition inter est
to compensate far the decrease in the present value of lien enfarcement rights. [FN14] Under Ameican Mariner, a
bankrupt estat e must compensateitsundersecured credi torsfor delay in the ex ercise of these rights. Theamount of this
compensati on must equd the amaunt that thecredtorscoud have madebetween the filing o thepetition and the end
of the bankruptcy suit by foredosing on the collateral and reinveging theproceeds at themarket rate.[FN15] The court
stated, mor e specifi cally, that monthly inter est payments at the mar ket rate on the liqui dati on value of the collateral
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would providethe required adequate protedion, butit noted that aher methodsmight also be acceptable. [FN16

The Amaican Mariner court found three sources of support for its decigon. It noted, first, tha when a stay isin
effect, sedion 361 mandatesthe protection of ‘the vd ue of [a creditor'g interest in the property' and not merdy a
decrease in the va ue of the collateral itsdf. [EN17] The court found the'plain meaning' of this provision to bethat
adequate protection shoud extend to a broad range of the creditor’s rights in collaterd, including the rights of
foreclosureand sale. [FN18] Second, the opinion relied on a passagefrom a House Repart stating that 'the purp ose of
section 361 istoinsurethat the secur ed creditor r eceivesin value essentially what he bargained for.' [FN19] The court
found that secured creditors bargain, in part, for the right to take possession of thecollateral upon a debtor's default,
and it conduded that Congress intended to protect the present value d this right. [EN20] Third, Ameri can Mariner
relied on section 361(3), which statesthat in providing adequate pratection, a court shoud grant such relie from the
automatic stay ‘aswill result intherealization by the creditor of the indubitable equivalent of such creditor's interest
in such property.'[FN21] The court noted that the Bankruptcy Code borrowed theidea of 'indubitableequivalent' from
Judge Learned Hand's opinionin In re Murel Carp. [FN22] Judge Hand had used the words 'indulitabl e equivalence
to describe the minimum amount duedissenting creditorsin areorganization under the old Bank ruptcy Act and had
stated that thisamount must include the time value of money. [FN23] The American Mariner court asserted that
Congress probably did not intend to alte the meaning that Judge Hand had gven to the phrase and concluded that
adequate protection must ind ude protection against |oss occasioned by time [EN24

*1111 Shortly after the American Mariner decision, two other cirauits faced theissue of pogpetition interest. The
Fourth Circuit, in Grundy Nationa Bank v. Tandem Mining Carp., [EN25] followed the American Mariner decision
amost in its entirety. [FN26] Several manths later, however, the Eighth Circuit in In re Briggs Transportation Co.

FN27] diverged from these cases, holding that interest payments may be ordered under sections 361 and 362 when
justified by the equities of the casebut that they are not--as American Mariner and Grundy had ruled--required as a
matter of law.

The Briggs court disagreed with American Mariner on two principal pants. First, the Eighth Circuit aserted that
Congress did not want bankruptcy courts to provide a form of protection that would 'be impossible or seriously
detrimental to the pdicy of the bankruptcy laws.' [FN28] The court concluded that Congress wauld want a court to
consider the facts of a case before requiring protection of the creditor's bargain in the form of postpetition interest.

FN29] Second, the Briggs court noted that even when a court does decide to protect the areditor's bargain, it should
recognize that the 'essence’ d this bargain is not necessarily theright of foredosure. [FN30] The Briggs opinion
otherwise agreed with American Mari ner'sthree reasonsfor rgjecting the positi on that undersecured credi tors cannot
receive any compensation. [FN31] The court added toitsopi nion, however , aflat dismissa of theargument that section
502(b)(2), which disal lowsclaimsfor unmatured interest, [FN32] must dso pred udepayinginterest to creditorsunder
section *1112 362(d)(1). [FN33] Finally, noting that Congress legislated flexibility into the Cade by adopting the
adequate protection standard rather than a standard with a precisedefinition, [FN34] the Briggs court suggested
several factorsfor bankruptcy courts to consider in deciding whether the facts of a case jutify awarding postpetiti on
interest. [FN35

The greatest departure from American Mariner occurred recently in In re Timbers of Inwood Foreg Asscciates, Ltd.,
[EN36] in which the Fifth Circuit held that under secured creditors may not compel payment of postpetition interest
as part of their adequate protedion. [FN37] The Timbers opinion began by accusing American Mariner and Briggs
of looking to policy and economi csto determi newhat the Bankruptcy Code should requirerather than reading the Code
to see what it actually does require. [FN38] Then, finding itself unableto discen a clear answer sdely from the
statutory language, the Timbers court concluded that '§ 361 is not only ambiguouson its face but also ambiguous
when considered in the lightof theinterest provisionsin sections 502 and 506 of theCode.'[FN39] The court therefore
turned to the * 1113 legislati ve histary of theCode where it found two sourcesof support for itsholding. The Timbea's
court agreed that Congress wanted to ensurethat a secured creditor receivesthe benefit of its bargain. But, unlikethe
American Mariner court, the Timbers court concl uded that this bargain does not include the right to postpetition
interest, but only the right 'to receivethe collateral or itsvalue upon default.' [FN40] TheFifth Cir cuit's second sour ce
of support consi sted | egisl ative statementsindicating that Congress had intended to protect collater a only from misuse
and depredation. [FN41] From these statements the court concluded that adeguate protection could not include
compensation far mere delay. [FN42
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The Timberscourt also commented on policy considerations, despiteits condemnation o their use by other courts
in deciding the issue of postpetition interest. The court found three major problems with compensati ng undersecured
credtorswith postpetition interest. First, it asserted that paying postpeti tion interest would disrupt orderly bankruptcy
procedures. Thecourt noted that in mog mortgages, the repayment of principal roughly approximates depreciation.
Because paymentsfor depreciation areclearly allowalde under section 361(1), requiring payment of interest as well
wouldamount to requiring abankrupt edate to make payments roughly equal tothe paymentsof principal and interest
that the debtor had been making before bankruptcy. Because insolvent debtors typically cannot pay their debts,
requiring such payments would, as a practical matter, mak e adequate pr otecti on amost impossible. The court added
that alowing postpeti tion interest paymentswould also disrupt procedures by leading every seaured areditor in every
bankruptcy prooceed ngto movefor relief under sedtion 362(d)(1). [FN43] The second prablem, the caurt * 1114 found,
was that paying postpetition interest would conflict with the Bankruptcy Code€'s genera policy of not allowing
substantial assetsto leave the edate before acourt has had an opportunity to find thefads relevant to distribution.
[EN44] Finally, the caurt noted that allowingundersecur ed creditorsto receive postpetition int erest would shift almost
all of the costs o waiting todeterminewhether areorganization will succeed or fail ontounsecured creditors. Thecourt
found that shifting the costs in this manner would contradict Congress's intention to put some of the risk that a
reorganization wouldfail on secured creditors. [FN45

The Fifth Circuit subsequently reinstated the Timbers opinion on rehearing en banc, but it added to it a brief
discussion of the recent enactment of section 1205, which makes clear that family farmersin Chapter 12 proceedings
do not have to pay postpdition interest. [FN46] The court assertedthat the new provision suggeststhat Congress does
not view American Mariner's interpretation of adequate pratection as corred. [FN47] The court reasoned that the
decision to overrule American Mariner only with respect to the spedfic prablems o family farmers was not an
endorsament of postpetition interest in other contexts. [FN48

1. THE AMBIGUITY OF THE STATUTORY PROVISIONS

The four drcuit court decisionscongruing the mandate of adequate pr otection--American Mariner, Grundy, Briggs,
and Timbers--directly contradict one another on whether adequate protecti on requires or even alows payments of
postpetition interest. The courts disagreed because they relied excessvely on certain ambiguous and ultimately
indeterminatelanguagein the Bankruptcy Code anditslegidative history and becausethey did not suffici ently consider
the general policies embodied in the Bankruptcy Code. Their analyses * 1115 followed a pattern of firg determining
the 'plain meaning' of sections 361 and 362(d)(1) by examining them in isdation and then dedding how pertinent
congressional documents should affect acceptance of this meaning. [FN49] Although thisis a common approach to
statutory interpretation, [FN50] it proved inadequatein pradice as theconflict in the courts' conclusions indi cates.
Thewords of the Bankr uptcy Code by themselvescompel no answer to theissueof postpetition interest; thelegislati ve
history of the secti ons dealing with adequate protecti on provides only incoherent and unhelpful gui dance.

The Bankruptcy Code mandates that secured creditors receive 'adeguate pratection,' but nowhere does it explain
preci sely what thisterm means. The four courts accordi ngly sought to find an i mpli cit defi nition by trying to read a
decis vemeaning into afew samewhat cryptic phrasesin seaions361 and362(d)(1). Onlythe Timberscourt, however,
acknowledged after this inquiry, it was still unable to determine solely from the words of these secti ons whether
adequate protection means full protection from the costs of delay. [FN51] The court concluded--quite sensibly, it
appears--that when Congress required the protection of value, it 9mply did nat specify whether or na it meant
protection of ‘present value.' [FN52]

*1116 The ather courts in ruling that the adequateprotection provisions arenot ambiguous, read too much into the
language of the Cade. Although they wereaccurate in notingthat Congr ess used the phrase ‘interest in the property'
rather than mer ey 'property’ when it specified what must be protected, [FN53] they were wrong to conclude from this
usagethat Congresswasexpressng itsdedreto pratect creditors from the costs of delay in enforcing their liens. Their
interpr etati on of the phrase 'interest in property' seems unduly narrow. Section 361, after all, protects interests in
propertythat arenot liens. [FN54] Moreimportant, theinterpretati onisunconvincing because Congress pr obably used
the 'interest in property’ phrase for a reason that has nothing to do with lien enforcement rights; the phrase neatly
prevents secured aeditors from seeking relief for a deaease in the value of the collaterd when the decr ease does not
affect their claims. [FN55] For example, it preventsa secured creditor who has a claim worth $100 that is secured by
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aninterest incollateral warth $1,000 from seeking relief fram the automatic stay far adecrease of, say, $50 in the value
of the cdlateral.

The conclusion that the courts disagreeing with Timbers drew from the ‘indubitable equivaent' phrase in section
361(3) is similarly unsupportable. Although they asserted that Congress must haveincluded the wards to reved its
intenti on to protect present value, [FN56] the correctnessof thisreasming is far from clear. It ssems mare likely that
Congress used thewards simply to ind catethat theparticular value specified in secti on 361, or an equivaent value,
must be pratected [FN57] Again, the courts should have conduded, as dd the Timbe's caurt, that the statutory
language in thesedionsdealing with adequate protection was not intended to address, and thus cannat answer, the
guestion of postpetition interest.

The courts were similarly unsuccessful in showing that |legislative history compds an answer to theissue. The
seemingly most significant evidence from thecongress onal documentsthat thecourts cansidered was a passage in the
HouseReport indi cating a desire'toinsurethat the secur ed credtor receivesin valueessentially what hebargained for.'

EN58] But the Timbers, Briggs, and American M ariner courts al | failed to show why this statement should compel
the results they reached. Although the Timbers court found that this language did not allow postpetition i nter est
paymentsbecausethe 'bargain’ referred todid not include such payments, its reasoning is unpersuasive becauseit gave
no indication o how it determined what the bargain should indude. [FN59] The Briggs court's interpretation was
equally unhelpful. It avoided the problem by instructing the bankr uptcy courts to deter mine the scope of undersecured
creditors bargainson anindividual basi s, without providing any basisfor determiningwhether partiaular creditorshad
bargained for the possibility of recaving postpetition interest. [FN60

American Mainer'sanalysis o thepassage is the most problematic. By asserting that areditors bargain for thelegal
and equitablerights(including fored osure) associated with a seaurity agreement in* 1118 collateral, [FN61] the court
seemed moreinsightful than eithe theBriggs court or the Timbers court. But American M ariner went on to assert that
because the Iggislative history states that section 361 isintended toprotect thecreditor's bargain, section 361 shoud
protect the creditor'srights of foredosure and sale. [FN62] Without more, the argument is circular. Section 361, in
protectingthecredit or'sbargain, may a so define, to acertain extent, the creditor'slegal and equitablerightsunder that
bargan. If the section itsdf does nat define thebargan as induding the rights of fored osure and sale then nathing
in the legislative higory implies that these rights should beproteced from the cods of delay. [FN63

The legidlative history bearing on the issue of postpetition interest, in sum, proves no less ambiguous than the
statutory language. The courts should have acknowledged that the language of the Code and the congressional
documents cannat provide answers to every issue. [FN64] Legid atures are not always clear, and they seldom
contemplae all of the questions their statutes must answer. [FN65] When the 'plain meaning and legislaivehistay
of a pertinent statutory provi sion evi nce no soluti on to a problem, courts must look dsewhere for gudance. [FN66
Although the policiesembodied in the Bankruptcy Cade woud have provided such guidance to the four circuit caurts
that considered this issue, these policies went largely ignored.

1. THE BALANCE OF COMPETING POLICIES

When Congress created the imprecisely defined standard of "adequate protection,’ it explicitly instruded courts to
applyitnot only with reference toitslanguageand legislaivehistory but also with* 1119 referencetogeneral equitable
principles. [EN67] Congressthus seemsto haveintended that courts answer the question of postpetition interest in the
way that commentators have traditionally urged courts to answer questions that turn on such open-ended standards:
by weighing the competing policies that the standard seeks tofurther. [FN68] An analysis of both the genera a ms of
the Bankruptcy Code and the specifi ¢ polici esthat moti vated the automat ic stay provis on leadsto the conclusion that
‘adequate protection’ should not i nclude compensation for the costs of dd ay.

Reaquiring postpetition interest under section 362(d) (1) wauld underminethe goals of establishi ng order ly bankrupt cy
procedures and promoting reorganization. [FN69] The payments would greatly complicate bankruptcy procedurein
two ways. First, they would induce every undersecured credit or in every bankr uptcy suit to fileamotion for rel ief from
the automatic stay. Many orde's to provide adequate protection would requirethe estate to produce impossibly large
sums of money and consequently could not befulfilled by the trusteeor deltor in possessian. This failurewouldlead
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to subsequent mationsrequesting termination o thestay. This ssquence o events would rende the gay provisions
amost usd ess. Second, paying | arge sums of money from the estate or permitting lien enforcement before the close
of the bankruptcy proceedingswould increase the risk that funds will fall into the hands of creditorswho do not have
first claim to them. A court might not know at that point exactl y what, if anything, each creditor should receive.

*1120 Paying postpetition interest, furthermare, would not accord with the gaal of promaing reorganization. One
problem with such paymentsis that they would often hinder reorganization by reducing the assets of the emerging
company at acrucial juncture. [FN70] Another problem isthat they would shift even more of therisk of lossresulting
from afailed reorganization from the secured creditors to theunsecured creditors, because scured areditorswould not
bear the costs of dday incurred while waiting to seeif reorganization will succeed. [FN71] The flexible approach
suggested in Briggs might alleviate the problem of thwarted reorgani zation--espedal ly sincethe Briggs court stated
that this problem should be considered in deciding whether to grant postpetition interest [FN72]--but it probably
warsensthe procedural problems. Even though Briggs did not guarantee relief in the way that American Mariner did,
creditorswill surely continue to ask for it in evey instance. Weaghing the factars relevant to granting relief, and
gathering the preliminary information necessary for weighing them, can anly delay the process further.

Providing compensation for delay in the form of postpetition inter est would alsorun seriously afoul of the spedfic
policies underlying the automatic stay. One of the principal justificationsfor paying postpetiti oninterest isthat it would
ensurethat areditors recei ve theequivalent of what they could haver eceived by exercising their statelien enforcement
rights. Yet throughout the histary of bankruptcy law in the United States, days have existed predsely in order to
prevent creditors from getting what they would have gotten by exercisng state lien enforcement rights. [FN73
Congress enacted thestayto preventthe swiftest creditorsfrom stripping theestateof itsproperty * 1121 at the expense
of theother credtors(and tothe precluson of rearganization) and to gvethe debtor a breathing period during which
it could either search for a suitable bidder for its asts or reorganize itsaffairs [FN74] Requiring debtorsto continue
making interest payments throughout the bankr uptcy proceedings would diminish their assets and deny them much
of therepose Congressdesiredto give them.

A final reason for not paying postpdition interest in accardance with American Mariner, Grundy, and Ahlesisthat
doingso wauld perpetuate the 'raceof diligence'--the penalizing of slow-moving creditors--which is an aspect o state
law that federal law greatly seekstoavoid.[FN75] The Grundy approach denies a creditar postpetition interest until
it files a section 362(d)(1) motion; [EN76] and thus the approach rewards the fastest creditors. Worse yet, al three
cases calcul ate what a creditor could have received by enfordng its rights in the aollateral according to how long it
wouldhavetaken to enforce these rightsabsent thestay. [FN77] The decisonsthusfavor the creditorsthat commence
lien enfarcement befare the bankruptey petition isfiled. [FN78

Denying postpetiti on interest to undersecured creditors, however, would nat accord with every aim o the federal
Bankruptcy Code. Thelaw generally strivesto treat like areditors equally. [FN79] Imposingastay on lien enforcement
but denying undersecured cr editors compensation for the delay that the stay causes would conflict with this goal. In
somecases, it mi ght increasethefunds avail ablefor distributi on * 1122 to thehol des of unsecured clams by providing
the estate with the free use of secured creditors' income- producing collateral during the bank ruptcy proceedings.

FN80] Thisincrease gpparently would come & the expense of the secured creditors if the automatic stay did not
prevent them from enfarcing their liens, the secured creditors would keepall of the income produced by the collateral
during this period. [EN81]

But the severity o thisdisparate treatment should nat be ovestated. Under section 506(b), oversecured creditors
already receive accrued interest at the contrad rate to the extent that they are oversecured. [FN82] Undersecured
creditors, however, although they donot receive all of thegains from the useof their cdlateral, do at least share them:
section 506(a) gives them unsecured claims to the extent that they are undersecured. [FN83] In fact, it ispossible that
undersecured creditor swill receive as much or more at the end of the bankruptcy proceedings than they would have
received if the stay had not prevent ed them from recovering their collateral. Thiscould happenwhen no creditors hold
other unsecured claims, when the estate cannot pay any unsecured claims, a when the cdlateral only has value while
in the hands of the debtor (such as a security interest in unharvested crops but not in proceeds).

Denying postpdition interest would also conflict with the Bankruptcy Code'sgeneral aim o respecting state law
property entitlements. The Constitution authorizes Congress to establish laws '‘on the subject of Bankruptcies
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throughout the United States' [FN84] but the Supreme Court has madeclear that Congress does not have unfettered
discretion in doing so. As the Court staed in Butnea v. United States [FN85] ' p roperty interests are created and
defined by state law. Unless some federal interest requires a di fferent result, there is no reason why such interests
should be analyzed differently simply because an interested party isinvolved in a bankruptcy proceading.’ [EN86] If
respected, state law would determine the legal and equitablerightsincluded in the creditor's bargain, and section 361
wouldnot alter theserights.[FN87] Assuming that secured areditorsbargain for lien enfarcement * 1123 rights [FN88
and that Congress wants secured credi tors to receive the benefit of such bargans, aeditors should recei ve what they
could have made by enforcing their li ens: interest at the market rate on the liquidation value of their collateral. [FN89
In the context of postpetition interest, however, thegeneral aims of the Bankruptcy Code and the specific palicies of
the automatic stay--other than treating creditorsequdly--do seem to provide a compdling federal interest that will
permit altering entitlements under state lav in accordance with Butner. [FN9Q]

Theissue of postpetitioninterestis, in sum, aquestion that must be decided under the standard of adequateprotection,
and an analysis of the policiesthat the standard seeksto further isa proper means of resolving that question. Although
denying postpetition inter est will sometimes cause undersecured areditorsto bear what seemsto be marethan their fair
share of the costs of delay, such denial will greatly further the objectives of establishing orderly bankruptcy
proceedings, promoting reorganization, and providing protection for deltorsand creditors in accordance with the
automatic stay. Wdghing these considerations, it seems that the scale must lean toward denying payments of
postpetition interest under the adequate protection provision of sections 361 and 362(d)(1).

IV. CONCLUSION

Thefour federal circuit courtsthat have considered the issue have avoided policy considerationsindeciding whether
adeguate protection requi res, or even per mits, compensation for the costs of delay in the form of postpetition interest
payments. However, because the adequate pr otection provisons and the | egid ative history of these provisions by
themselves do not specificallyaddress this question, the rationales of these deciSonsareunperauasive. Andyds dof the
policies * 1124 that underlie the Bankrupt cy Codeindicatesthat even though denying compen sation imposes a cost on
undersecur ed creditors, postpetition interest should not be paid, because such paymentswould imposean unacceptably
greater cost on othe's. Because thecourts preferred to conceal theneed to weigh costsin their opinions, they failed to
makethe contaursof the adequate pratection requirement anyclearer. Questionsunder ections361 and362(d)(1)and
other sections [FN91] using this standard will continue to arise. Unl ess the courts addressing these issues explicitly
balance competing values, they will fail to produce answers that are any mor e appr opriate or that provideany more
guidance than the answer s thus far produced by the conflicting circuitsin deciding the issue of postpetition interest.

[EN1] 11 U.S.C. 88 101-151,326 (1982 & Supp. 111 1985).

[EN2] A credi tor isunder secured if itsal lowed secured clai mis secured by property of lesser valuethan theclaim. For
example, a creditor with a$200 claim secured by alien on property worth $100 is undersecured. The creditor would
be oveasecured if it had alien on property worth more than $200.

[EN3] SeelnreTimbers of Inwood Forest Assacs., 793 F.2d 1380(5th Cir. 1986), aff'd on rehearing, No. 85-2678 (5th
Cir. Jan. 9,1987) (en banc); In re Briggs Transp. Co., 780 F.2d 1339 (8th Cir. 1985) ; Grundy Nat'| Bank v. Tandem
Mining Corp., 754 F.2d 1436 (4th Cir. 1985); In re American Mariner Indus., Inc., 734 F.2d426 (9th Cir. 1984).

[EN4] 11 U.S.C. 8 362(d)(1) (alowing relief from the automatic stay (of lien enforcement and other rights) for lack
of adequate protection of a creditor's interest in property); see id. 8 363(e) (conditioning the sale, use, or | ease of
collateral on adequate protection of the creditor'sinterest in it); id. 8 364(d)(1)(B) (canditioning the trustee's power
to obtain credit secured by alien on the ability to provi de adequate protection to holders of interest in the property on
which thelien isgranted); id. 88 361(1)- (3) (ind cating thewaysin which a court can provide adequate pr otecti on for
acredtor's interest in the property when required by 88 362-364); seealsoid. 88 363(0)(1), 364(d)(2) (pacingthe
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burden of proof with respect to the issue df adequate protection on the trustee).

[EN5] Seeid & 362(c) (continuingthe stay until the caseis closed or dismissed or until adischargeisgranted). Section
362(a)(1) makes thestay operativeimmediately upon thefiling of the bankruptcy petition. Liquidation, reorgani zation,
or debt adjustment cannot be campl eted until responsiveand other pleadings have been received, adversary proceedings
and the bankruptcy caseitsdf have been tried, and any authorization to operate the business has terminated. Seeid.
§ 721 (authorizing thetrusteeto oper ate the businessfor alimited period priorto liquidaion); id. 1108 (autharizing
the trusteeto operate the bus ness pending reorganization); id. § 1304 (authorizing the debtor in an individua debt
adj ustment case to operate his business). Reorganizations typically takelongest to resolve; thus, the issue of adequate
protection arises most frequently in such cases.

FN6] Seeid. § 506(b). Howeve, it has been argued that the postpetition interest all owed to oversecured creditorsis
not itself entitled to adequateprotection under 8 361 beforeit is paidat di stri bution. See O' Toole, Adequate Protection
and Postpetition Interest in Chapter 11 Proceedings, 56 AM. BANKR. L.J. 251, 264-74 (1982); seealso infranote 52
(discusing whether § 506(b) should, by negative implication, prohibit payment of paostpetition interest in all
circumstances other than to oversecured creditors at distribution).

[EN7] See 11 U.S.C. 8 502(b)(2) (prohibiting claims for unmatured interest at a contract rate). Oneexception is that
interest is payable at the legal rate on allowed claims in the unlikely event that the estate remains solvent after
distributing property in satisfaction of al claims. Seeid. 8§ 726(a)(5), 1129(a)(7), 1325(a)(4).

[EN8] Section 362(d) provides:

(d) On request of a partyin interest and after noticeand a hearing, thecourt shall grant rdief from the stay provided
under subsection (a) of this sedion, such as by terminating, anulling, modifying, or conditioning such stay--

(1) for cause, including thelack of adequate protection of an interest in property of such partyin interest; or

(2) with respect to a stay of an act against property under subsection (&) of this section, if--

(A) the debtor does not havean equity in such property; and

(B) such property is not necessary to an effective rearganization.

Id. § 362(d).

FN9] Seeid. ([T]he court shall grant relief . . . by terminating, anul ling, modifying or conditioning the stay . . ..").

[EN10] Section 361 provides:

When adequate protection isrequired under section 362, 363, or 364 of thistitle d an interest of an entity in property,
such adequate protection may be provided by--

(D) requiring thetrusteeto make a cash payment or periodic cash paymentsto such entity, to the extent that the stay
under section 362 of thistitl e, use, sale or lease under section 363 of thistitle, a any grant of alien under section 364
of thistitle results in a decreasein the value of such entity'sinterest in such property;,

(2) providing to such entity an additiond or replacement lien to the extent that such stay, use sale lease or grant
results in a decrease in the value of such entity's interest in such propaty;

(3) granting such other relief, other than entitling such entity to compensati on a lowable under section 503(b) (1) of
this title as an administrative expense, as will result in the realization by such entity of the indubitableequivalent of
such entitysinterestin such property.

Id. § 361.

Section 361, however, no longer appliesto al | bankr uptcy cases. The Bankruptcy Judges, United States Trugees and
Family Farmer Bankruptcy Act of 1986, Pub. L. No. 98-544, 1 Bankr. L. Rep. (CCH) pp 1725-1745C (to be codified
at 12 U.S.C. 88 1201-1231), has added a new Chapter 12 to the Bankruptcy Code for the adjustment of debts of a
family farma with regular incame. In enacting the new chapter, Congress recognized that cases such as In re
American Mariner Industries, Inc., 734 F.2d 426 (9th Cir. 1984), had required compensaion for dd ay under § 361.
Although Congress expressed no opinion with regardto thecorrectnessof such decisions, it madeclear that adequate
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protection in chapter 12 (but no ather chapters) woud be governed by 8 1205 and not § 361 and that the new section
wouldnot require afamilyfarmer to pay this compensation. See H.R. CONF. REP. NO. 958, 99th Cong., 2d Sess. 49-
50, reprinted in 1986 U.S. CODE CONG. & ADMIN. NEWS 5246, 5250-51.

[EN11] The couts that have considered the issue have ascribed different namesto the paymentsrequested under §
362(d)(1). Somecourtsseem tohave avoided the term 'interest payments,' because payinginterest during the pendency
of the bankruptcy proceedingsis not authori zed by 88 502 and 506, but it seems impossibe to draw any meaningful
disti ncti on between podpetition interest and postpetition ‘oppartunity cog payments' See In re_Timbers of Inwood
Forest Assocs., 793 F.2d 1380, 1382 n.1 (5th Cir. 1986) . For the sake of convenience, this Notewill follow Timbe's
and refer to these payments as postpetition interest.

[EN12] 734 F.2d 426 (9th Cir. 1984).

[EN13] The American Mariner court noted, howvever, that eight bankruptcy caurtshad already considered and rejected,
the argument that adeguate pr otection requires a debtor t omake postpetition interest payments. Seeid. at 434 & n.9.

FN14] The American Mariner deci sion has s nce been cited over 50 timesin lower court opinions an thisissue, with
the vast majority of cases followving its holding.

[EN15] See American Mariner, 734 F.2d at 435 n.12. Morepreci sy, the cout stated that interest shoud be paid at
either the contr act rate or the market rate, but not at the market rateif the contr act rateislower. The court did not make
entirely clear, howeve, whether alower market rate might be paid instead of a highe contract rate. Seeid. The court
also did not state howto choose or cal culatethe mar ket rate, which isnot asingle number but rather afigurethat varies
accardingtothe creditworthiness of the borrower. See Fortgang& Mayer, Valuationin Bankruptcy, 32 UCLA L. REV.
1061, 1078 (1985); V. Cauntryman, Debtors and Credtors' Rights 555 (Sept. 1986) (unpublished manuscript); infra
note 26.

[EN16] See American Mariner, 734 F.2d at 435. The court stated that 'the debtor should be permitted maximum
flexibility in structuring a proposal for adequate protection' that would provide the creditor with the value of his
bargained-for rights, but it cauti oned againg giving a areditor too much protection. It ingructed thebankruptcy court
to take acoount of several fadors in cal aulatingthe appropriate compensation, including the usual time and expense
involvedin taking possesson of and sdling collateral and the possibility that themarket rate of interest will exceed
the contract rate. Seeid. at 435 & n.12.

[EN17] Id. at 430 (quoting 11 U.S.C. § 361(2) (1982 & Supp. Il 1985)) (emphasis added in American Mariner).
Section 362(d)(1) and every subsection of § 361 require protedion of what they call an 'entitysinterest' in collateral
rather than requiring protection of the collateral itself. See 11 U.S.C. 88 361, 362(d)(1) (1982 & Supp. 111 1985).

[EN18] Citing Watt v. Alaska, 451 U.S. 259, 265-66 (1981), the court assated that the 'plain meaning' of the statute
would control its decison unless it could find that the legidative higory indicated that it should nat. _American
Mariner, 734 F.2d at 429-30. The court held that areferencein the committ ee report on the Senate's version of § 361,
which indicated that the Senateintended tomake the Cade compatible with Wright v. Union Central Lifelns. Co., 311
U.S. 273 (1940) (suggesting that, under the old Bankruptcy Act, protecti on extended to a secured creditor's aollateral
but not necessarilyto itsrightsin the collaeral), did na evinceacontrary intention. Congress, in the court's view, had
rejected the Senat€'s version of section 361 and instead adopted the House's mare expansive approach to adequate
protection. See American Mariner, 734 F.2d at 430 n.4; H.R. REP. NO. 595, 95th Cong., 2d Sess. 339, reprinted in
1978 U.S CODE CONG. & ADMIN. NEWS5963, 6295 [hera nafter HOUSE REPORT]; S. REP. NO. 989, 95h
Cong., 2d Sess. 54, reprinted in 1978 U.S. CODE CONG. & ADMIN. NEWS 5787, 5840 [hereinafta SENATE
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REPORT].

[EN19] American Mainer, 734 F.2d at 431 (quoting HOUSE REPORT, supranote 18, at 339, reprinted in 1978 U.S.
CODE CONG. & ADMIN. NEWS at 6295).

[EN20] Seeid. at 431. The court noted that although compensati ng for delay might not accord with the Bankruptcy
Code'sgeneral aim of giving debtorsa'breathing spellI' duringbankruptcy proceed ngs, it wauld be consistent with the
provisions of 88 361 and 362 that clearly protect creditors at the expense of debtors. To suppart this propasition, the
cout cited § 362(e) (automatically terminating the stay if the court does not hold a hearing within 30 days) and §
362(f) (provi ding creditor swith ex par terd ief) and refer red to 8 361(q) (placing on the debtor in possession the burden
of proving that the creditor'sinterest is adequately protected). Seeid. at 431-32.

FN21] 1d. at 431 (quoting 11 U.S.C. § 361(3) (1982 & Supp. 111 1985)); see supra note to.

[EN22] Seeid. at 432 (citing In re Murel, 75 F.2d 941 (2d Cir. 1935)). Congress added the phrase ‘indubitable
equivalent' in resolvi ng the confli cts between the House and Senate versions of § 361. Seeid.

[EN23] See Murel, 75 F.2d at 942.

[FN24] See American Mariner, 734 F.2d at 432-34.

[EN25] 754 F.2d 1436 (4th Cir. 1985).

FN26] The major difference beween Grundy and American Mariner is that the Grundy court ruled tha the
entitlement to postpetition interest cannot begin unti| after the creditor has asked for reli ef from the automatic stay.
Seeid. at 1441. Under American Mariner, the entitlament to such interest begins upon the fili ng of the bankruptcy
petition. See American Mariner, 734 F.2d at 435 & n.12. Both courts, however, require some accounting for the usuel
time and expense involved in foreclosure, repossesson, and sale in detemining the exad date upon which the
entitlement begins. See Grundy, 754 F.2d at 1441; American Mariner, 734 F.2d at 435 & n.12. Grundy also i ndicates
that a court should require payment at the market rate 'far the same type of loan' butthat the contract rate ‘may be more
appropriate’ if it islower. Id.

[EN27] 780 F.2d 1339 (8th Cir. 1985).

[EN28] Id. at 1347 (quoting EENATE REPORT, supra note 18, at 53, reprinted in 1978 U.S. CONG. & ADMIN.
NEWS at 5839).

[EN29] Seeid. at 1346. The court stated:

[ITn determining theexad scape of [thecreditor's] bargai ned-far rights theboundaries of the indubitable equivalence
standard cannat be so rigidly defined as to mandateinterest paymentsfor the dday in fareclosing, liquidating, and
reinvesting collateral in every case. Rather, indubitable equivalence must be construed as an alter native means of
calculating value in light of a particular case's fads.

Id.
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FN30] Seeid. at 1347. The court dd notexplain whya court shauld pratect onlythe ‘essence of the creditor's bargain
or how todetermine what theessenceis. It suggested, however, that theessencemay be payment in full, up to the lien
value of the collateral.

[EN31] See supra pp. 1109-10.

[EN32] See 11 U.S.C. § 502(b)(2) (1982 & Supp. I11 1985). Section 506(b) acts as somewhat of an exception to §
502(b), allowing an oversecured creditor i nter est on a seaured daim tothe extent that thevalue of its security interest
exceeds the value of the claim. See id. § 506(b); supra p. 1107. The court in American Mariner held that these
provisions had a bearing on the rate at which postpetition interest should be paid; but the court did not consider
whether thei r exi tencemili tated agai nst paying postpetition interest as partof adeguateprotection. SeelnreAmerican
Mariner Indus., Inc., 734 F.2d 426, 435 n.12 (9th Cir. 1984).

[EN33] See Briggs, 780 F.2d at 1347 & n.9. The only support the court cited in dismissing the contention was Note,
Compensati on for Time Val ue as Part of Adeguat e Protection During the Autamatic Stayin Bankruptcy, 50 U. CHI.
L. REV. 305, 322 (1983) (arguing that § 506(b) should not prohibit payment of postpetition interest to undersecured
creditorsby negative impli cation, because 8§ 506(b) isan alter native to, and not alimitation on, adequate protection).
See infra note 52.

[FN34] See Briggs, 780 F.2d at 1348-49.

[EN35] Seeid. at 1349-50. Thesefadorsinclude the extent to which a creditar is oversecured, the parties reasmable
expectation in the bargain, the stahility of the value of the creditor's lien, the effects of taxes, and the chances of
successful reorganization. The Eighth Circuit reaffirmed and applied these factors in In re Ahlers, 794 F.2d 388,
394-98 (8th Cir. 1986). Ahlersalso held that the starting date for adequate protection payments of postpetitioninterest
should be the dae when the creditor, absent thefiling of a bankruptcy peition, could have taken possession of the
collateral under state law and cauld have soldit to athird party.' Id. at 396. The payments should equal 'the creditor's
expected return upon reinvestment.' 1d.; see supra note 26.

[EN36] 793 F.2d 1380 (5th Cir. 1986), aff'd on rehearing, No. 85-2678 (5th Cir. Jan. 9, 1987) (en banc).

[EN37] Seeid. at 1382.

[EN38] Seeid. at 1384.

[EN39] Id. at 1389. The Timberscourt rejectad the contention that the 'indubitable equi valent' | anguage authori zed
compensati on for the costs of delay, hdding instead that the phraserefersmerely to a substitute for aparticular interest
and does not independentl y authorize compensation for anything. Seeid. at 1388-89 (interpreting 11 U.S.C. § 361(3)
(1982 & Supp. I11 1985)). Thecout went on to state that because Congress used the 'indubitable equivalent' phrase
in a different context from the one in which Judge Hand had used the phrase--that is, in the context of adequate
protection rather thanin the context of dissenting creditor s ri ghtsin a reorgani zati on--Congressdid notintendto give
the phr ase the same meaning that Judge Hand had. See id. at 1401.

[EN4Q] Id. at 1397. The Timberscourt concluded, as did thecourt in Ameican Mariner, that the Senate varsion, had
it not been changed, would haveprotected creditors only against a decline in valueof their collateral. Seesupra note
18.
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[EN41] See Timbers, 793 F.2d at 1398-400. The court quoted Rep. Butler, who stated that '[i]f acreditor is concerned
that propertyisbeing misused or depreciating, thecred tor can demand adequatepr otecti onor r elief from the automatic
stay.' Seeid. at 1399 (quoting 124 CONG. REC. 32,419 (1978)).

[EN42] Seeid. at 1399-401. The court also noted that the Code does not pr ovide explicitly for such compensation, does
not indicat e when such com pensation would begi n, does not specify therate at which it would be paid, and does not
statehow it would affect adebtor' sability to cure. See id. at 1403. It reasoned that postpetition interest paymentsmight
encourage delay and anomaloudly all ow creditorsto receive more through payment of interest during the bank ruptcy
proceedings under sedions361 and 362(d)(1) than they are expli citly allowed to recei vefor their cl aim at termination
under section 506. Seeid. at 1405-08.

[EN43] Seeid. at 1408-09 & n.49. The court presented statistics indicating that the average number of § 362(d)
petitionsfiled had i ncreased from 92 per 100 cases at the time that American Mariner was decidedto 163 per 100 cases
during the first three months of 1986. The court implied that if Congress had intended for secured creditors to be
entitl ed to podpetition interest as amatter of law, Congress would have provided an easer mechanism for them to
receive payment. Seeid.

[FN44] Seeid. at 1409-10. The court stated that it would be preferable not to distribute asses according to the
abbreviated proceduresestabli shed by § 362, becausethey do not affor d the careful assessment of the credi tors relative
priorities that a court could provide. The caurt cited the new discovery procedur es of the 1978 Code as evidence of a
policy of not ading until ful information has been gathered. See, e.g., 12 U.S.C. § 521(1) (requiring the debtor to
provide information through comprehensive schedules); id. 8 1102(a) (establishing areditor cammittees to seaure
adequate representation for unsecured creditors at meetings in which the debtor is examined under oath).

[EN45] See Timbers, 793 F.2d at 1410-11.

FN46] See In re Timbers of Inwood Forest Assocs., No. 85-2678, slip op. at 3-19 (5th Cir. Jan. 9, 1987).

[EN47] Seeid. at 16.

FN48] Seeid. at 17-18.

FN49] Seeln re Ahlers, 794 F.2d 388, 394-95 (8th Cir. 1986); In re _Timbe's of Inwoad Forest Assocs., 793 F.2d
1380, 1384, 1393-401 (5th Cir. 1986), aff'd on rehearing, No. 85-2678 (5th Cir. Jan. 9, 1987) (en banc); In re Briggs
Transp. Co., 780 F.2d 1339, 1344 (8th Cir. 1985); Grundy Nat'l Bank v. Tandem Mining Corp., 754 F.2d 1436, 1441
(4th Cir. 1985) (finding American Mariner's use of this analysis carect); In re American Mariner Indus.,, Inc., 734
F.2d 426, 430 (9th Cir. 1984).

[EN50] See United Sates v. Missouri Pacific R.R., 278 U.S. 269, 278 (1929) (stating that a statute's plain meaning
should be adopted and that extrinsic aidsshould be usedto confirm that meaning); Murphy, Old MaximsNever Die:
The 'Plain-Meaning Rule' and Statutory Interpretation i n the '"Modern' Federal Courts, 75 COLUM. L. REV. 1299,
1301 (1975) (stating that Missouri Pacific epitomizes one way statutes have been construed).

[EN51] See suprap. 1112.
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FN52] One prodem with legislative silence is that it permits awide array of contradictory interpretations. One can
make the common statutary argument that Congress did not intend the adequate pratection provisions to extend to
presant val ue because Congresscou d have incorpaoratedthe concept of present valuei nto section 361 explicitly (it did
so in nine places in the Bankr uptcy Code) but chose not to do so. See 11 U.S.C. 88 1129(a)(7)(A), 1129(a)(7)(B),
1129(a)(9)(BX(i), 1129(b)(2)(AY(1)(11), 1129(b)(2)(B)(i), 1129(b)(2)(Q)(1), 1325(a)(4), 1325(a)(4), 1325(a)(5)(BX(ii)
(1982 & Supp. 111 1985); V. Countryman, supra note 15, at 553; cf. NLRB v. Bildisco, 465 U.S. 513, 522-23 (1984)
(makingthistype of argument with respect to adifferent issue inthe Bankruptcy Code). On theother hand, Congress
seems to have specifically disallowed a present value measure in section 1322(b)(2). If this interpretation is correct,
then no inference can be drawn about wha Congress meanswhen it does not explicitly allow or disallow a present
valuemeasure, asin 8 361. See 11 U.S.C. § 1322(b)(2) (1982 & Supp. 111 1985) (providing for deferred cash payment
of priority claims in a chapter 13 debt adjustment case). To suggest ye another passihility, if it is true that the
Bankruptcy Codeneve specifically disallowvs apresent val ue measure (assuming that the proposed interpretation of
§ 1322 above isincorrect), then one might sur mise that Congress wanted never to disallow it. Statutory arguments of
this kind areso ambiguous however, that they add little tothe understanding of the statute. See L lewellyn, Remarks
on theTheary o Appellate Decison andthe Rulesor Canans about How Statutes are to be Construed, 3 VAND. L.
REV. 395, 400-06 (1950).

Similar difficulties arise in arguing whethe the availahlity of podpetition interest to oversecured creditars at
digtribution under § 506(b) should, by negative implication, prohibit periodic postpetition interest payments to
undersecur ed credtorsunder 8§ 361 during the pendency of the bankruptcy proceedings. See supra p. 1107; p. 1112
& n. 33. The Bankruptcy Code does not gate whether § 506(b) is an aternative to o a limitation on adequate
protection; equally plaus ble interpretati ons have been put forth on both sides, compare Timbers, 793 F.2d at 1387
(interpreting 8 506(b) as a limitation) with Briggs, 780 F.2d at 1347 & n.8 (interpreting § 506(b) as an alternative).

[EN53] Seeln reBriggs Trang. Co., 780 F.2d 1339, 1344 (8th Cir. 1985); Grundy Nat'l| Bank v. Tandem Mining
Corp., 754 F.2d 1436, 1440 (4th Cir. 1985); In re Ahlers, 794 F.2d 388, 394 (8th Cir. 1985); supra p. 1109.

FN54] See 2 COLLIER ON BANKRUPTCY 1 362.07[1] (15th ed. 1986) (indcating that posignors lessors and
coowners are also entitled to adequate protection).

FN55] Although none of the circuit courts recognized this fact in deciding the issue of postpetition i nterest, other
courts have regul arly denied payments for depreciation to oversecured creditors because of the existence of such an
'equity cushion'—an excess of val ue of thecollateral over the valueof the secured creditor'sclaim. See, eg., InreRogers
Dev. Corp., 2 Bankr. 679, 683 (Bankr. E.D. Va. 1980) (indicating that an ‘equity cushion' can be adequate protection);
2 COLLIER ON BANKRUPTCY, supra note 54, p 361.02[3].

[EN56] See Briggs, 780 F.2d at 1346; supra p. 1110.

[EN57] The Timbers court accepted a similar counterargument. See supra p. 1112.

FN58] HOUSE REPORT, supranote 18, at 339, reprinted in 1978 U.S. CODE CONG. & ADMIN. NEWS at 6295.
Littleweight should be gven to thearguments, of lesser significance but comparabl e amhiguity, that focused on the
Senate Report 'sreferenceto Wright v. Union Central Lifelns. Co., 311 U.S. 273, 278 (1940) (standing for the principle
that Congressintended to protect only the collateral itself and not necessarily the creditor's rights in the collateral).
AmericanMariner seemsjudified in having cursarily rejeded thisargument. See In reAmerican Marineg Indus., Inc.,
734 F.2d 426, 430 & n.12 (9th Cir. 1984); supra p. 1109. The Timbe's caurt, although it attempted to pant to the
ambiguity created by this argument, could not really use therefeencein support o itsown condusians. See In re
Timbesof Inwoad Forest Assocs., 793 F.2d 1380, 1401 (5th Cir. 1986), aff'd onreheari ng, No. 85-2678 (5th Cir. Jan.
9, 1987) (en banc); suprap. 1113.

Thediscussion of thenew § 1205in the en bancTimbersded si on suffersfrom comparabl e amhbiguity. Notwithstanding
thecourt'sfinding that Congr essintended to address only the problem of farm bankruptcies, see supra p. 1117, thefact
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remainsthat Congresshad lengthy disaussions a the time it passed 8 1205 about the incor rectness of the American
Mariner decision but still did not overrule the case with respect to itsinterpretation of § 361. See In re Ti mbers of
Inwood Forest Asocs., Ltd., No. 85-2678, slip ap. at 17 (5th Cir. Jan. 9, 1987). Thus, it seemsthat Congr ess abstained
from either accepting or rejecting the American Mariner opinion and that the enactment of § 1205 provides no
persuasive evidence about congressional intent on theissue of pogpetition interest under § 361.

[EN59] See Timbers, 793 F.2d at 1397; suprap. 1113.

[EN60] See Briggs, 780 F.2d at 1348-49; suprap. 1111.

[EN61] See American Mariner, 734 F.2d at 431; suprap. 1110.

FN62] See suprap. 1110.

FN63] The American Mariner court would need to find some external constraint--such asaprhibition on altering state
entitlements--to render itslogic nondrcular. The curt, in fad, maintained at a later pant in its opinion that such a
constraint does exist, see 734 F.2d at 435, but closer inspection indicates that the constraint cannot be strict enough
to prohibit § 361 from altering state entitlements completely. See infra pp. 1122-23.

[EN64] Litigantshave atendency to seeonly ther own sSde of an ambi guity. See, e.g., Brief For Appellant at 7 and
Brief for Appelleeat 8, Inre Timbers of Inwood Forest Assocs., Ltd., 793 F.2d 1380 (5th Cir. 1986) (bath indicating
that the statute is unambiguous but drawing opposing conclusions).

FN65] The Bankruptcy Code itself is far from perfect and has often contained important technical errors. See
Countryman, Scrambling to Define Bankruptcy Juri sdiction: The Chief Justice, the Judidal Conference, and the
Legid ative Process, 22 HARV. J. LEG. 1, 42 (1985). The failure of the Code to provide more specific gui dance about
the adequate protection standard, however, does not seem to be a mistakeor an oversight. Rather, as Part 111 of this
Noteexplainsmorefully, it appearsthat Congress intended 'adequate protection’ to beanimprecise standard that would
alow courts a measure of discretion. See infrap. 1119.

[FN66] See United States v. Coopea Corp., 312 U.S. 600, 605 (1941).

FN67] See HOUSE REPORT, supranote 18, at 339, reprintedin 1978 U.S. CODE CONG. & ADMIN. NEWS at 6295
(It isexpected that courtswill apply the concept [of adequate protecti on] in light of the facts of each case and general
equitable principles.”). The Bankruptcy Code employs similar standardsin severa other places See, eg., 11 U.S.C.
88 365(b)(1)(B), (b)(3), (f)(2)(B) (1982 & Supp. |11 1985) (using ‘adequat e assurance’ standard); id. § 721 (using 'best
interest' standard); id. 8 1102(a)(2) (using 'adequate representation’ standard).

FNG68] See, eg., K. LLEWELLYN, JURISPRUDENCE 217 (1962) (advocating that statutes be interpreted 'in
accordancewith [their] purposeand reason’); Wiseman, The Limits o Vision: Karl Llewellyn and theMerchant Rules,
100HARV.L.REV.465,493-503(1987). In General Motors Corp. v. Devex Corp., 461 U.S. 648 (1982), the Supreme
Courtitsdf recently applied thismethad of statutoryinterpretation in deciding asimilar issueunder asimilar standard
in a nonbankruptcy context. The Court interpreted 35 U.S.C. 8§ 284 (1982), which speci fies that damages in a patent
infringement suit must be ‘adequate to compensatefor the infringement,’ by lodking at the pdicies of patent law. The
Court held that prejudgment interest ordi narily should be awarded under § 284 because doing so would be consistent
with Congr ess's overridi ng pur pose of affording patent owners complete compensation. See 461 U.S. at 655.
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FN69] Timbers presentedthe bed discussion of these aimsand goals, even though itsdisdain for policy condderations
prevented it from making them an important part of the rationalefor itsdecision. Seesuprapp. 1112-14; see also 9upra
note 20 (discussing American Mari ner'spol icy considerati on). Reorganizing bankrupt businesses can be dedrablefrom
the standpoint of both society and creditors, because it preserves the surplus of going-concer n val ue over |iqui dati on
value. See V. BRUDNEY & M. CHIRELSTEIN, CASES AND MATERIALS ON CORPORATE FINANCE 125
(2979).

FN70] Deciding whethe toretain assetsin order topromote reorganization requir esabalancing of costs and benefits.
The Bankruptcy Cade recognizesthat reorganizations should not be attempted in all cases. Approval of aplan for
reorganization is conditioned on a formula of payment that preserves the priority of creditors, see 11 U.S.C. 88§
1129(a)(2), (a)(9) (1982 & Supp. 111 1985), and a determination of feasibility, seeid. § 1129(a)(11).

[EN71] Most of the risk that a reorganization will fail already falls upon the unsecured creditors. See V. BRUDNEY
& M. CHIRELSTEIN, supranote69, at 127 n.o. If undersecured creditors are coompensated with postpetition inter est
for delay in waiti ng to see whether a reorganization will succeed, then the compleely unsecured creditars will bear
amost al of the costs of failed reorganizations. The Supreme Court, however, hasindicated that secured credit ors must
bear some of the ri sks of the rehabilitati ve process. See Vanston Bondholders Protedive Camm. v. Green, 329 U.S.
156, 165 (1946). Its holding would seem to include the risk of incurring the costs associated with attempting a
reorganization that may ultimaely end in liquidation. Seeln re_Timbers of Inwood Forest Assocs., 793 F.2d 1380,
1410 (5th Cir. 1986); O'Toole, supra note 6, at 259.

[EN72] Seelnre Briggs Transp. Co., 780 F.2d 1339, 1349 (8th Cir. 1985); supra note 35.

[EN73] See, eg., Ex parte Christy, 44 U.S. (3 How.) 292, 312 (1845) (Stary, J) (hddingthat afederal caurt sitting
in bankruptcy, in a case that is not a reorganization, may enjoin state lien enforcement because 'the purposes so
essential to the just operation of the bankrupt[cy] system, could scarcely be accomplished' otherwise).

[FN74] See HOUSE REPORT, supra note 18, at 340, reprinted in 1978 U.S. CODE CONG. & ADMIN. NEWS at
6296.

EN75] Congress stated:
The automatic stay also provides creditar protection. Without it, certain creditors would be able to pursue thei r own
remedies againg the debtor'sproperty. Those whoacted fird would dotain payment of theclaimin preference toand
to the detriment of other credtors Bankruptcy isdesgnedto providean ordely liquidation procedureunder which
all creditas are treated equally. A race o diligence by creditars for thedebtar's assets prevents that.
Id.

[EN76] See Grundy Nat'l Bank v. Tandem Mining Corp., 754 F.2d 1436, 1441 (4th Cir. 1985); supra note 26.

FN77] Seeln re American Maring Industries, Inc., 734 F.2d 426, 435 & n.12 (9th Cir. 1984); Grundy, 754 F.2d at
1441; Inre Ahlers, 794 F.2d 388, 395 (8th Cir. 1986); supra hote 35; supra hote 26.

FN78] A raceof diligencehas far fewer detrimental effeds when thereisonly oneunclear seaured areditor, as seems
to have been the case in American Mariner, Briggs, and Timbers.
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FN79] See, e.g., HOUSE REPORT, supranote 18, at 340, reprinted in 1978 U.S. CODE CONG. & ADMIN. NEWS
at 6297 (‘Bankruptcy is designed to provide an orderly liquidation procedure under which all [unsecured and
nonpriority] creditorsaretreated equally."). Theprohi bition of preferential transfers and the so-called absd ute priority
rule for dissenti ng creditor sin reorganization effect this policy by proscribing certai n distributi ons that would cause
seaured creditors to receive less than they would have received had the estate been liquidated. See 11 U.S.C. 88§
547(b)(5)(A) (1982 & Supp. 111 1985) (barring preferential transfers); id. 8 1129(b)(1) (stating the absolute priority
rule); V. BRUDNEY & M. CHIRELSTEIN, supranote 69, at 124 & n.k. Neither of these rules, however, seems to
control the issueof postpetition interest.

[EN8Q] If the creditar has a scurity interest that extends tothe proceals, rents, o profits of itscollaterd, useof the
property may not increase the funds available for unsecured claims. See 11 U.S.C. § 552(b) (1982 & Supp. |11 1985).
The Bankruptcy Code would, furthermore, greatly restrict the ability of the debtor in possession to use such proceeds,
rents, or profits during the stay. Seeid. 88 363(a), 363(c)(2).

FN81] See Note, supra note 33, at 320.

FN82] See suprap. 1107.

[EN83] See 11 U.S.C. § 506(a) (1982).

[EN84] U.S. CONST. art. I, § 8.

[EN85] 440 U.S. 48 (1979).

[EN86] 1d. at 55. The Supreme Court was, in part, concerned with the possibility that a contrary rule would give rise
to opportunities for farum shopping. Seeid.

FN87] Reading § 361 tacitly to define the bargain it pr otects creates a problem of circularity. See p. 1118. No such
problem existsif state law defines the bargain and § 361 merely praectsit.

FN88] Professor Thomas Jackson hasargued at length that thisassumptioniscorrect. See T. JACKSON, THELOGIC
AND LIMITS OF BANKRUPTCY LAW 21-27 (1986); Baird & Jackson, Corpaate Reorganizations and the
Treatment of Diverse Ownership Interests. A Comment on Adequate Protection of Secured Creditorsin Bankruptoy,
51U.CHI.L.REV.97,109-11 (1984); Jacksan, Bankr upt cy, Nonbankr uptcy Entitlenents and theCreditors Bargain,
91 YALE L. J. 857, 859- 60, 868-71 (1982).

FN89] See T. JACKSON, supra note 88, at 185 ('If [a secured creditar] is not given the liquidation value of [its
collateral] at the time it would have obtained the money through a sale of the assa if a default ocaurred and a
bankruptcy petition ha[d] not been filed, the value o its nonbankruptcy rights are not being protected.").

[EN9Q] The Supreme Court has not madeit difficult t o show acompelling federal interest, nor doesit seem to consider
the existence of a federal interest exceptional. See Wright v. Union Central Life Ins. Co., 304 U.S. 503, 515 (1938)
(‘Bankruptcy proceedings constantly madify and affect the property rights established by state law.").
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FN91] See supra note 4.
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