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*1 CONSUMER BANKRUPTCY FRAUD AND THE "RELIANCE ON ADVICE OF COUNSEL"
ARGUMENT

Gregory E. Maggs [FNal]

When sued or prosecuted for committing bankruptcy fraud, consumer bankruptcy debtors sometimes ar gue they
should not be punished because they acted with the advice of counsel. For example, they may assert that even though
they conceded certain assets or made false stataments, their lawyerstold them that the law permitted these actions.
Despite considerabl e liti gati on on the subject, thereislittleagreament asto whether courts must accept this "reliance
argument” in bankruptcy fraud cases.

The federal caurts of appeal s have taken different podtions on whether reliance on advice of counsel can excuse
bankruptcy fraud. The Courts of Appeals for the Eighth and Ninth Circuits agree that advice of counsel may excuse
some kinds of fraud, but disagree albout exactly what a deltor must show. [FN1] The Court of Appeals for the First
Circuit hastaken asomewhat different position, rejecti ng the r eliance ar gument i n circumstances in which the other
courts have not. [FN2] Many lowver caurts also have weighed in with different views. [FN3

This Articleseekstoclarify theexiging lawand recommend changes to the governing statutes. The first three Parts
of theArticleserveadescriptivefundion. Part | provi desan overview of consumer bank rupt cy fraud and descri beshow
debtorsperpérate fraud and how attorneys may be assiging them. It also explains how the Bankruptcy Codeand the
Federal Criminal Code aurrently seek to deter fraud and to punish debtars who commit it.

*2 Part 11 reports how courts general ly have treated the reliance argument in contexts outside of bankruptcy. It
demonstr ates that non-bankr uptcy law hastraditionally not accepted the rdiance on adviceof counsel argument as an
affirmative défense. Indead, in criminal and tort cases, evidence of reliance has generd ly served only to rebut pr oof
that a defendant may have acted with a specific intent, such asan intent to defraud, or that a defendant may have acted
unreasonably.

Part 111 describes how courts have treated thereliance argument in bankruptcy cases. In the nineteenth and early
twentieth centuri es, courts within the bankruptcy context agreed with the approach of courts outsde of bankruptcy.
In partiaular, thebankruptcy courts generally held that evidence of reliance on munsel was relevant only tothe extent
that it might show that elements of a charged bankruptcy offense were not satisfied. Some courts, however, have
recently departed from this position in bankruptcy casesand have created a separ ate r elian ce on the advice of counsel
doctrine with requirements not directly related to the elements of bankr uptcy offenses.

The fourth and fifth Parts of the Article serve prescriptive roles Part IV sets farth the author's view of how oourts
should treat the reliance argument in bankr uptcy cases under existing statutes. It argues that instead of creating a
separate advice of counsdl doctrine or treating the argument like an affirmati ve defense, courts in bankruptcy cases
generally should treat the reliance argument asthey historically havetreatedit. In particular, they should view reliance
on counsel only as evidence of the debtor's knowledge or intention or the reasonableness of the debtor's actions.

Part V proposes that Congress should reform the current law in two principal ways. First, Congress should adopt
sevaral modest measuresto deter atorneys from improperly advising clients. These measures include imposing a
requirement that a debta's reliance on counsel mug bereasonable and arequiranent that dettorsand ther lawyers
sign a form that describes the bankruptcy disclosure requirements and the prohibitions against bankruptcy fraud.
Second, Congress should amend existing bankruptcy fraud gatutes to address explidtly the rdiance argument.
Spedifically, Congress shouldtake steps milar to those taken by the Department of Treasury to reduce liti gation over
reliance on advice of counsel in tax fraud cases.

I. OVERVIEW OF CONSUM ER BANKRUPTCY FRAUD
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Consumer debtorshave a choice between two different forms of bankruptcy relief. Under Chapter 7 of the Bankr uptcy
Code, debtars surrender all o their assts to a bankruptcy trustee. [FN4] The Bankruptcy Code then speci fies which
assets the trustee should di stribute to creditors [FN5] and which asts the trustee should return to * 3 the delbtors as
exempt from digribution. [FN6] Under Chapter 13, debtors may keep their assets, but must surrender their disposade
incomeover aperiod o time.[FN7] Pursuant to aplan confirmed by the bankruptcy caurt, the trustee usesthisincome
to pay aeditors. [FN8] Under both Chapter 7 and 13, in exchange for thedebtor's cooperation, the Bankruptcy Code
provides that the debtor will receive a discharge of most types of debts that the debtor owed at the time of the
bankruptcy filing, whether or not the trustee has been able to pay thecreditarsin full. [EN9]

Perhaps because of this simplicity of design, the consumer bankruptcy system can handle extraordinarily large
numbers of debtorsand quanti ties of money. Consumer debtors declare bankr uptcy by the hundr eds of thousands each
year. [EN10] In processing these bankruptcies trustees distribute billions of dollars of assetsto creditors and
bankruptcy courts discharge billions of dollars of unpaid debts [FN11] Unfortunaely, not dl participants play by the
rules.

A. BANKRUPTCY FRAUD AND THE ROLE OF COUNSEL

Consume debtarsfrequently attempt to cheat the bankr uptcy system bydevisng waysto hidetheir property or income
from the bankruptcy trustee, thereby keeping it from their aeditors. Mog schames require little imagination or
cunning. Some debtors gi ve their property to relati vesprior to filing a bankruptcy peition. [FN12] Others lie or fail
to make a ful disclosure abaut what they own or earn in documents submitted in court. [FN13] Whatever the
technique, the debtor's goal is always to obtain a discharge at the least possble personal cost.

Consumer debtors who are inclined to commit bankruptcy fraud require little advice on how to do it When a
consumer debtor enter salaw officefor representationin filing abankruptcy petition, an attorney or paralegal instructs
theclient tofill out *4 a set of schedules. One of the schedules asksfor alist of all of thedebtar's property. [FN14] The
debtor does not need a law degreeto figure aut that the bankruptcy trugee assigned tothe case will not be abe to
distribute to creditors any property or money that the trustee does not know about and cannot find. Some debtoars, as
aresult, simply lieon their bankruptcy schedules. [FN15

Nevertheless, attorneys play a significant role in consumer bankruptcy fraud. Despite the risk of disbarment and
prison, lawyers may intentionally advise debtors to conceal asses or commit other forms of fraud. The United States
Attorney in Chicago hasobtai ned convictions d seven attorneysfor bankruptcyfraudin recent years. [FN16] Although
the number of lawyerswho knowingly participatein fraud is quitesmall, just afew of them can create major problems.
Onebankruptcy trustee in Sacramento recently compl ained that ahaf-dozen attor neyswere responsiblefor dozens of
guestionable cases. [FN17

Other attorneys instruct debtars to take prohibited acts simply by mistake. Deltors contemplating bankruptcy ask a
host of quedionsabout what they can do with their property and what they must list on their schedul es. Somelawyers
answer incorrectly because they misunderstand the questions, or because they do not understand the law, or because
the law isunclear. [EN18

Stll other attor neys may give debtor s proper legal advice, but later agree to cover for debtors who commit fraud
without their knowledge. For example, an attorney might tdl the court that theclient wasmistakenly left with the
impr ession that thelaw di d not r equir eidentification or surrender of particular assets. Although the purported mistake
may reflect poorly on the attorney, the client will nat complain if thelawyer's assumption of responsibility protects the
client from punishment. [FN19]

B. PENALTIES FOR BANKRUPTCY FRAUD

Dehtorsfound to have commi tted bankr uptcy fraud face thr ee kinds of penalties. First, they may farfeit their right to
receive adischarge of their indebtedness. Second, they may incur criminal sanctions. Third, they maylosetheir ability
to claim exemptions in any property that they have tried to hide or give avay.
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*5 1. Denia of Discharge

Bankr uptcy benefits debtors primarily by freeing them from their pre- bankruptcy debts. Debtors who dedare
bankruptcy but do not receive a discharge | ose this benefit, but still haveto turn over a | of their non-exempt assets or
disposall eincome to thebankruptcy trustes for distribution to creditors. These debtor sthusfind themselves wor se off
than had they not filed bankruptcy.

Thedenial of discharge penalty appearsin § 727 of the Bankruptcy Code. [FN20] Thefirst clause of § 727(a) states
the general rule that a debtor will receivea discharge of all dischargealde pre-bankruptcy debts [FN21] Subsecti on
(a) then lists ten exceptionsin whidh the customary discharge will be denied. Bankruptcy fraud cases involve the four
exceptions stated in paragraphs (a)(2) through (a)(5) of § 727. [EN22]

Both paragraphs(a)(2) and (a)(4) concern misdeeds committed byadebtor with amalevolent intent. Paragraph (a)(2)
denies adischarge to debtors who have transferred o concealed property "with intent to hinder, delay, or defraud” a
creditor or trustee [FN23] Similarly, paragraph (a)(4) denies a discharge to debtors who have "knowingly or
fraudulently" made afd se oath or account or whohave withheld financid information. [FN24] Asdiscussed morefully
below, courtsdisagree about whether these exceptions applywhen debtars prove that they undertook the prahibited acts
in reliance on the advice of cunsel.

Paragrgphs (8)(3) and (a)(5) deny a discharge to a debtar whohas committed *6 certain other improper acts, without
any explicit reference tothe debtor's state of mind. These actsinclude concealing, destroying, or falsifying business
records [FN25] and failing toexplain satisfactaily alcss of assets [FN26

2. Criminal Sandions

Section 152 of the Federal Criminal Code (" Criminal Code™") [EN27] makes nine different acts in bankruptcy cases
crimes punishable by up to five years'imprisonment or $5000 in fines. Thefirg, second, third, sventh, eighth, and
ninth paragrgphs of § 152 criminalize didinct forms d fraud tha are comparableto those identified in paragraphs
(8)(2) through (a)(5) of § 727 of the Bankruptcy Code, including concealment of assets and destruction of records.
[EN28] One element in each of these crimes *7 is that the debtor has acted "knowingly and fraudulently." [FN29
Section 152 does not address reliance on advice of counsel, and caurts have not determined its precise efed.

A few debtors have received lengthy prison sentences for vidating § 152, [FN30] but criminal prosecuti ons for
bankruptcy fraud havebeen fairly rare.[FN31] Inthe 1992 fiscd year, for example, federal prosecutars obtained only
137 indictmentsunder § 152. [FN32] Prosecutors may hesi tate to press criminal charges for several reasons. In some
cases, the prosecutor may conclude that a denial of discharge under § 727 of the Bankruptcy Code imposes a
suffidently harsh penalty on the debtor. Alternatively, the prosecutor may simply decide not to expend limited
resources on a minor offense. An anonymous government official has stated that United States Attorneys will not
proseaute bankruptcy fraud cases involving less than $100,000. [FN33

3. Loss of theRightto Claim Exemptions

The Bankruptcy Code requires debtors to surrender all of ther property to a bankruptcy trustee upon filing a
bankruptcy petition. [FN34] Debtors who cooperate and turn over their property to the trustee have theright to claim
some o it asexempt from distribution to aeditors. [EN35] If the trustee has to go after property that the debtor has
concealed or voluntarily transferred to third- parties, however, 8 522(g)(1) of the Bankr uptcy Code stri psthe debtor of
this right. [FN36] The author has not found any cases i n which debtors have attempted to escape this sanction by
arguing that they merely transferred or concealed the propety in reliance on advice of counsel.

1. JUDICIAL TREATMENT OF THE RELIANCE ARGUMENT IN NON-BANKRUPTCY CASES
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Virtually every lawyer is familiar with the maxim, "Ignorance of the law is no excuse." Our legal systan generally
expectseveryone, with or without legal counsal, to know the requirements of the | aw. [EN37] For this reason, it may
seem inapprapriate for the lav to permit a debtor to avoid the usual penalties far miscondud by showing that the
misconduct resulted from bad legal advice. Y &, excusing dettors who rely on counsel is not necessarily inconsi stent
with well-established legal principles.

For over one hundred years, in a variety of contextsin non-bankruptcy cases, *8 courts have occasionally all owed
parti es to escape punishment by proving that they aded in reliance on the advice of counsel. [FN38] Although the
decisions inthese cases do not control theinterpretation of the Bankruptcy Code, they do provide usful insight into
how and why ther eliance argument might prevent adenial of dischargeor criminal punishment for bankruptcy fraud.

A. THEORY AND LIMITATIONS OF THE RELIANCE ARGUMENT

Courts and commentators have discussed the details of the reliance argument remarkably little. [FN39] The cases,
howeve, makeit clear that the reliance argument is generally not asepar ate or affirmati ve defense. Instead, inthe vast
majority of cases, proof that the defendant followed a lawyer's instructions serves only to negate some element of a
charged tort or criminal offense. [FN40] Typically, adefendant will deny actingin bad faith or with a specific intent
to doharm because an attorney had recommended the canduct in question.

For instance, in Bursten v. United States, [FN41] a jury convicted the defendant of tax evasion after he falsely
declaredthat he had no incomefor a partiaular year. The defendant appealed, asserting that he had mer ely followed
his attorney's advicein completing histax returns The Caurt of Appeals for theFifth Circuit reversed theconviction
becausethetrial court'sjury instructionsdid not refer to the rdiance argument. [FN42] The court explained that the
prosecution had a duty to prove that the defendant "willfully filed afal seincome tax return with intent to defraud the
Government.” [FN43] The court then reasoned that "if thejury believed that appellant honestly relied on the advice
of histax counsel," it might have found that he lacked *9 the required state of mind. [FN44

Other caurts have applied similar reasoning in cases involving embezzlement, [EN45] improper handling of trust
estates [FN46] antitrust vidations, [FN47] patent infringement, [FN48] and many athers as well. [FN49

The reliance argument outside the bankruptcy context appears to have two important limitations. First, advice of
counsel cannot excuse adefendant from liabi lity if other evidence demonstr ates the requisite mensrea for acrime or
tort. Asthe Fourth Circuit explained in a mail fraud case

That the defendants proceeded under advice of a lawyer is a fact to be considered tagether with other fads in
determining the question of the defendants good faith, but legal advice does not under all circumstances mnstitute an
impregnable wall of defense To hold otherwise would be to say that no matter how violative of law a defendant's
conduct may be, and regardless of consciausness of wrongdoing on his part and his adviser's, the advice confea's

immunity. [FN50
Relianceon advice of counsd, in short, serves asonly me factar in determining a d€fendant's mental state. [FN51

Second, advi ce of counsel cannot excuse addendant fram liahilityfor an offense that does notinclude asan elanent
bad faith, specific intent, or the exercise of any standard of care. The case of Licavoli v. United States [FN52] isa
straightforward example *10 of this. On the advice of counsd, the defendant refused to appear before a Senate
committee, and was convicted of "willfully" making default on acongressional subpoena. [FN53] On appeal, thecourt
gave no weight to the de€fendant's assertion that he had r elied on the advice of counsel in disabeying thesubpoena. The
court stated:

All that is needed ... is a ddiberate intention to do the act. Advice of counsel does not immunize that simple
intention. It might immunizeif evil motive or purpose were an element of the offense. But such mative or purposeis
not an element [of theoffense at issue]. [FN54

In such cases, advice of counsel at best servesasamitigating factor in determining the appropriate punishment. [FN55
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B."ELEMENTS' OF THE RELIANCE ARGUMENT

Several commentators have attamptedto develop alist of elements that adefendant must provewhen making the
reliance argument. One author, for example, has suggested that a defendant must show that he or she: (1) accuratdy
relied, (2) in good faith, (3) an advice of competent counsd, (4) concerning a quedion of law. [FN56] Two othe
writer's wauld add that the defendant must have (5) acted with due or reasonablecare, [FN57] and (6) disclosed all
of thefactsto his or her attorney. [FN58

Some caurts appear to agree with these commentators that the reliance argument has a fixed set of elements that a
defendant must prove. A few cases, for example haverejectedthe rdianceargument because the defendant failed to
follov alawyer'sadviceaccuratdy. [FN59] Other cases have faulted defendantsfor not relying in good faith [FN60
or inareasonable manner. [FN61] Still, other caseshave declined to absolve defendantsfrom liabi lity when they have
not made full disclosuresto their lawyers. [FN62

Theviewthat the reliance argument hasrigid requirementsof prodf, howewver, does na accord with thegeneral theay
of why reli ance on advice of counse may protect a debtor from punishment. As shown above reliance on the advice
of counsdl is not an affirmative defense. Ingead, when adefendant introduces evidence of relianae on counsel, the
defendant is usually trying to negate an element of a particular crime or tort, such as fraudulent intent.

Even if the defendant cannot show all of the elements sugg ested by the * 11 commentators, the reliance argument may
still help the ddendant. Far example, asume that a deendant charged with tax fraud was particularly
unknowledgeald e and therefare had re ied onadvi ceby a tax | awyer that no client of ordi nary intel ligence would have
believed. The defendant’s reli ance on that advi ce til | might help to show that thedefendant did not havean intent to
defraud, even if the defendant’s reliance was unreasonabl e.

In other words, legal advice received by a defendant may affect the defendant's state of mind, whether or not that
advice isreasmable or was accuratel y fdlowed, o wasgiven by acompetent attorney. Accordingly, thereis no basis
to conclude that adefendant shoul d be required to show any parti cular elementsto prove reliance. At the sametime,
tothe extent that the defendant shows reasonableness, full disclosure, competence of counsel, and other similar factors,
afact finder might find the reliance ar gument more credible.

I11. JUDICIAL TREATMENT OF THE RELIANCE ARGUMENT IN BANKRUPTCY CASES

Each of the five federal bankruptcy laws enacted since the founding of the Republic have attempted to establish
orderly procedures for taking asses from debtors and digributing them to creditor s. Because bank rupt cy debtors have
themost to lose from the smooth functioning of theselaws theyhavethroughout history faced thetemptati on to thwart
the process by concealing or giving away their property. Congress, in turn, has regularly sought to deter debtors
misbehavior by imposing civil and criminal penalti es for bankruptcy fraud.

For over a century, debtors have attempted to avoid punishment by arguing that they acted in reli ance on advi ce of
counsel. Cases fram different periads reved that thetreatment of the argument has changed ove time. From the
earliest decisons in the 1840s until the mid-part of this century, caurts uniformly viewed reliance on legal advice in
the traditional manner described in Part || above not as an absolute defense, but merely as evidence that the debtor
lacked amalevolentintent. A current leadng bankruptcytreatise gill reportsthisview. [FN63] Careful study o recent
cases, however, shows that courts now treat theadvice df caunsel argument in a less consistent manner.

A. HISTORICAL TREATMENT

Congress enacted the first federal bankruptcy law in 1800. [EN64] It produced no reported bankruptcy fraud cases
and wasrepealed in 1803. [EN65] In 1841, Congr ess* 12 passed a second bankruptcy act that remained in effect until
1843. [EN66] The 1841 law afforded a discharge to "every bankrupt” who surrendered all of his or her property.
[ENG67] In order to prevent and penalize bankruptcy fraud, the statute provided that dettors woud lose their right to
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adischargefar "wilful cancealment” of property or " misstatement of accounts.” [FN68] Thelaw also imposad criminal
sanctionsfor pejury in connection with a bankruptcy case. [FN69

During the two years that the 1841 Act remained in effect, alargenumber of debtars declared bankruptcy. [FN70
Some of these debtors attempted to commit fraud, and at least one reported case specifically addressed the reli ance
argument. In United Sates v. Conner, [EN71] a jury convicted a debtor o perjury after he failed to list on his
bankruptcy schedules hisinterestsin a house and a gr ocery store. The defendant challenged the convidion, arguing
that he had rel ied on the advice of counsel. The court granted anew trial to al low ajury to consider the argument. It
explained:

A bankrupt isbaund to exhibit atrue schedule of all his property, and if he fail to do thi s, wil fully and fraudulently,
heisqguilty d perjury. But if he, being unacquainted with the requirements of the law, shall be advised by his counsel,
after thefactshave beenfully stated to him, that certain i tems of property are not required to be stated on hisschedule,
and he omitsthem, heisnot guilty o perjury. He actsfairly in submitting the facts tohiscounsel, and, by acting under
his advice, he shows a desire to canform tothe law. [FN72]

This reasoning acoordswith the traditional analysis of theadvice of counsd argument disaussed in Part 11. Instead
of making reliance an independent defense, the caurt in Conner recognized that reliance could hel p the defendant by
showing that he did not have an improper intent. Other cases under the 1841 Act, including one by Justice Joseph
Story, exhibited a similar understanding of the law. [EN73

*13 Congressenacted a third bankruptcy statute in 1867. [FN74] Thislaw also granted debtors adi scharge. But in
amanner similar to the 1841 Act, the 1867 law denied relid toany bankrupt who had "wilfuly swarn fally' on a
"petition, schedule or inventary," or who had "given any fraudulent payment, gift, trander, conveyance, or assignment
of ... hisproperty," or who had committed any one of sven aher enumerated kinds of fraud. [FN75

The 1867 law generated many reparted dedsions. One of the cases, In re Finn, [FN76] addressed the rdiance
argument. On the eve of bankruptcy, the debtor gave two creditors achattel mortgage to secure apreviousl y unsecured
debt. He also"sold" the two creditors $1,010 warth of goods without receiving the full amount in cash. When other
credtorschallenged thesetr ansacti onsasfraud ulent conveyances, thedebtor asser ted that hewasfollowing hislawyer's
instructions.

The court in Finn rejected the reliance argument as unsupported by the facts. It found that the debtor knew the
wrongfulness of thetrandfers " with or without pr ofessonal advice' and, accordingly, denied the debtor a discharge.
[EN77] The oourt's reasoning echoed the ideas gated in United Statesv. Conner and in Part 1l above. The court
understood that r eliance on advice of counsel could not alone excuse a debtor from liability. Asaresult, it focused on
how the advice affected what the debtor wasthinking when he committed the imprope acts. [FN78

After therepea of the 1867 lawin 1878, [EN79] the United States went without a bankruptcy law until Congress
enacted the Bankruptcy Act of 1898. [EN80] The 1898 Act aiminalized @ght forms o bankruptcy fraud, including
makingfal seoaths or accounts.[FN81] Although it provided that debtorsardinarily couldreceive adischarge, the 1898
Act prohibited discharging any debtar who: (1) had committed oneof the @ght criminal bankruptcy offenses, [FN82
or (2) had "with fraudulent intent to conceal histruefinancial condition and in contemplation of bankruptcy, destroyed,
concealed or failed to keep books of account or recordsfrom which his true condition might be ascertained.” [FN83
In 1903, Congressadded four moreexceptions, includng onefor debtorswho had "transferred, removed, destr oyed
or concealed any ... property with intent to hinder, delay or defraud ... creditors.” [FN84

Debtors accused of bankruptcy fraud under the 1898 Act also asserted the reliance argument. In one of the earliest
cases, In reBerner, [FN85] adebtor failed to indicate * 14 on his bank ruptcy schedul esthat he owned alife insurance
policy and a small business. When creditors charged himwith fraudulent concealment of assets, the debtor explained
that he did not list the property because his attorney had told him that it had no value and that he did not haveto list
it. The court accepted the argument and granted the debtar a discharge. [FN86]

TheBerner caurt, like the courtsin Conner and Finn, again treatedthe relianceargument in the samemanner asthe
non-bankruptcy cases. Rather than asaseparate defense, the Berner court saw the debtor’ sreliance on advice of counsel
merely as evidence for concluding that the dettor did not have a fraudulent intent. The court explained:



Page 7

When abankrupt hasfullyand farlylaid the facts astoacertain right he possesses before hisattorneys, and receives
theadvicethat it isnot such an asset asis properly to be scheduled in bankrupt cy, such advice of counsd isheldto be
evidence tending todeprivea false oath of its elements of wilfuness and fraud .... [FN87]

The Berner court cautioned, howvever, that thereliance argument would not work in ciracumstancesin which deltors
do not adually rdy on what a lawyer tells them. [FN88

The Bankruptcy Act of 1898 remained in effect until Congress enacted the Bankruptcy Code of 1978, which remains
in effect today. [FN89] During this 80-year peaiod prior to the Cade, the cases considering the reliance argument
gradually diverged intotwo categaries. One category of cases unde the 1898 Ad consigently adhered tothetraditional
view asillustrated in Berner. [FN90] Aslate as1962, for example, the Ninth Circuit in Bisno v. United States[FN91
reiterated the view that " advice of caunsel isnot regarded asa separate defensebut rather asa ciraumstance indicating
good faith which the trier of fact is entitled to consider on the issue of fraudulent intent.” [FN92

*15 The ather categay o casesunder the 1898 Act, howeve, analyzed the relianceargument in adifferent manner.
Unlike the Berner, Finn, and Conner precedents, and unlike the non-bankruptcy decisions discussed in Part 11, this
seoond line of casesstopped 1ooking at relianceon advice of counsd as merely one factor in determining the dettor's
state of mind. Instead, these cases came close to transforming the argument into something akin to a common-law
affirmative defense. Rather than focusing on how advice of counsel aould affect the application of the statute, courts
in the second categary of casesdevd oped an a case-by-case bads their own list of distinct d ements that a debtor must
show to avoid adenial of discharge.

In severd instances, for example, courts hel d that a debtor could not receive a discharge because the debtar did not
disclose dl of the factsto the attarney providing the eroneous advice [FN93] Other murtsrejected the argument
because they found the debtor's reliance unr easonable. [FN94] Still, other courts consider ed whether adebtor 'saction
had caused any harm. [FN95] None of these requirements finds explicit support in the language of the 1898 Act.

It is not dear why the courts found it necessary to devel op a separate advice of counsel doctrine that included these
additional elements Two explanations seem passible. Frst, the caurts may have thought that debtars were escaping
punishment too eadly. They may have felt that imposing additional requirements, like reasonableness and full
disclosure, would limit the availability of areliance argument. Second, the courts may have sought to devel op objective
requirementsupon which they could ruleinorder to avoid havi ng to anal yze adebtor's subjecti veintent. For example,
regardless of whether adebtor actually believed an attorney's advice the court could decidethat r eliance on the advice
was unreasonable, and that therefore the defense should be rejected.

C. PRESENT LAW

At present, as noted above, three principal federa statutes punish consumer bankruptcy fraud. Section 727 of the
Bankruptcy Codeoperatesto deny discharges todeltorswhohavecommitted certain imprope acts Sedion 522 ofthe
Bankruptcy Code deprives dettors of theright to claim exemptionsin property that they voluntarily have transferred
away or attempted to conceal. Section 152 of the Criminal Code, although rarely invoked, makesit a crime subject to
afineand imprisonment for debtars to commit the samegeneral fams of mishehavior.

In recent years, hundreds of reported cases have consdered requests to deny debtors a discharge under § 727. A
smaller number of caseshavediscussed sanctionsunder § 152 of the Cri minal Codeand § 522 of the Bankr uptcy Code.
Despite dl of thislitigation, the satus of the reli ance argument under present law isnot clear. In *16 fact, therules
regarding advice of counsel seem less settled now than under the previous bankruptcy laws.

1. Courts  Appedls Dedsions Intapreting § 727(a)
Four published federa court sof appeal sdecisionshave addr essed in depth the reliance argument under § 727.[FN96

Two of thefour decisionsconcean application of § 727(a)(4) todebtars charged with filing false schedules. In City
National Bank v. Bateman (In re Bateman),[FN97] an Eighth Ci rcuit case decided in 1981, a debtor falsely answered
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two quegionson his bankruptcy schedules regarding income that he had received and a gift that hehad made The
court rejectad the debtar's reliance argument, explaining that, " For the reli ance argument to succeed , reliance on
counsel must be reasonable. Despitedisclosureto counsd, a petitioner still must attest to the tr uth and completeness
of answersgiven under aath. Toexd udeincome and the gift from the bankruptcy petition unde the circumgances was
unreasonable." [FN98

In Bordf v. Tully (In re Tully), [EN99] a First Circuit case decided in 1987, a debtor failed to indicate on his
bankruptcy forms that he owned certain promissory notes and other assets. T he debtor's counsel testified that he had
advised the debtor to omit the information, but the court found the testimony irrelevant. The court stated: "Itis well
settled that rdianceupon advice of caunsel is, in this context, no défense whee it should have been evident to the
debtor that the assets ought to be listedin the schedules." [FN100

The two other circuit court cases address denias of discharge under § 727(a)(2) for transfers madeby debtors with
intent to hinder or defraud a aeditor. In First Beverly Bank v. Adeeb (In re Adeeb), [FN101] ded ded by the Ninth
Circuit in 1986, the debtor transferred real property to some friends after consuting with an attorney. The court
recognized that, upon a proper showing, the reliance argument may preclude the denial of discharge. It stated,
"Generally, a debtor who ads in reliance on advice of hisattorney lacks the intent required to deny him a discharge
of his debts." [FN102

The court, however, ruled that the reliance argument did not avail the defendant on the particular facts of the case.
It explained:

*17 In thiscasethe bankruptcy court found that both [the lawyer and the dettor] ... "knew that the purpose of the
transferswasto hinder or delay creditorsof the debtor.” Such afinding precludes the defense of good faith reliance
on theadviceof an attorney even if theclient is otherwise innocent of any improper purpose. A deltor who knowingly
acts to hinder or delay his creditars acts with the very intent penalized by section 727(a)(2)(A). [EN103

In Norwest Bank Nebraskav. Tveten (In re Tveten), [FN104] another Eighth Circuit case deci ded in 1988, adebtor
attempted to transfer $700,000 of nonexempt property intoan exempt pensonaccount immediate y befor ebank ruptcy.
A creditor asked for adenial of discharge under § 727(a)(2). Although the debtor had acted accarding toinstrudions
from his counsd, the caurt rejeded hisreliance argument. Giting Bateman, the court gated: "Tveten'sreliance on his
attorney's advice does not protect him here, since that protection applies only to the extent that the reliance was
reasonable.” [FN105

The precading excerpts fromthe federal courts of appeals decisonsin Bateman, T ully, A deeb, and T veten give rise
to four observations. Firt, the four cases conflict with each other in at least one way and, perhaps, two. Although
Adeeb and Tveten agreethat rel iance on advice of counsel can excuse afraudul ent transfer of property, they disagree
about the manner in which the debtor must rely. The court in Adeeb adopted a subj ective standard, concluding that
the debtor must rely in "good faith." [FN106] By contrast, the caurt in Tveten adopted an objective standard, stating
that the reliance must be "reasonable.” [FN107

This difference could essily change the outcomeof future cases Unde Adeeb, aslong as a debtor honestly believes
what a lawyer says, the debtor can rely on any advice given, even if peculiar or unreasonable. Under Tveten, by
contrast, mere honest reliance will not suffice. A debtor can follow only the advice that an ordinary debtor would
reasonably follow.

Tully and Bat eman possibly disagree on adifferent issue-whether the reli ance argument can help adebtor who faces
adenial of discharge under § 727(a)(2) for filing false bankruptcy schedules. The court in Bateman unequivocally
stated that reliance on adviceof counsel could excuse adebtaor, provided that the reliance was"reasonable.” [FN108]
In contrast, there are two ways to interpret the Tully court's terse statament that reliance on adviceof caunsel "is, in
this context, no defense where it should be evident to the debtar that the assets ought to be listed.” [EN109

*18 On one hand, the Tully court might be adopting the samestandard as Bateman using differentwords. By saying
that "it should have been evident" that the debtor's assets "ought to belisted,” perhapsthe court meansthat the debtor
could not recei ve adischarge because his rdiancewasnot reasonable If this interpretaion is correct, then thecourt
by implication would presumably alow debtors to use the reliance ar gument when their relianceis reasonable.



Page 9

On the other hand, the Tully court might be saying that the reliance argument never excuses afailure to lig assets
under § 727(a)(2). With the phrase"in thiscontext," the court might betrying to singleout 8§ 727(a)(2) asaprovision
for which the reliance argument does not work. Several lower courts have adopted this interpretation of the law.
[EN110] If this intepretation is carrect, then Tuly differs from Bateman.

Second, the drcuit courts decided th ese cases without addressing the language of the Bankruptcy Code. Of the four
cases, only Adeeb mentions§ 727 when d scussingthereliance argument, and does 9 only as an afterthought, having
already gtated its conclusion. Instead of focusing on thelanguage of theBankruptcy Code Tully, Bateman, and Adeeb
rest principaly on old precedents unde the Bankruptcy Ad of 1898. [FN111] Tveten, meanwhile, merely cites
Bateman.

Third, perhaps because the federal courts of appeals havenot focused on the language of 8 727(a), they appear to have
overlooked the vari ous distinctions among the exceptions set forth in the different paragr aphs. Although the First
Circuitin Tully mayhave beentryingto estallish arule uniqueto § 727(a)(2), ndther o theother circuitsdd anything
comparable. In fact, the Eighth Circuit considered § 727(a)(4) in Bateman and § 727(8(2) in Tveaen, but drew no
distinction between them. Instead, the caurt based its hdding in Tveten soldy on the Bateman precedent.

Fourth, the cases seem to have abandoned the traditional view that advice of counsel is not an affirmative defense.
Unlike Berner, Bisno, and other decisions under the 1898 Act, none of these four ded sions explained that reliance on
advice of counsel constituted only evidence of the debtor's intent. In fact, only Adeeb seemed concerned about the
debtar's state of mind. By requiring specific showings like reasonableness, the courts seem tohavecreaed adodrine
with requirements not derived from anything expressed in § 727, nor particul arly related to the debtor's state of mind.

2. Lower Court Interpretations of § 727

The decisions of many federal district and bankruptcy courtsresemble Tully, Adeeb, Bateman, and Tveten. Just like
thefederal courtsof appeals, somelower courts* 19 disagree asto whether debtors who have made fal se oaths may use
the reliance argument [FN112] and as to whether dettors must rely in a reasonablemanner. [FN113

Unlikethe federa courts of appeals, however, some lower courts have looked closely at the language of § 727 and
have not simply relied on old Bankruptcy Act precedents. As a result, these courts have taken better notice of the
nuancesin 8§ 727, and havetended toretain the traditional perspedive that the reliance argument doesnot constitute
a separate defense.

Aetna Insurance Co. v. Nazarian (In re Nazarian) [FN114] provides a good example. In that case, the debtor failed
to list property on schedules filed with the court. In applying § 727(a)(4), thecourt explained: "Because a debtor is
unlikelytotestify direaly that hisintent wasfraudulent, thecourts maydeduce fraudulent intent from all thefads and
circumstances of a case." [FN115] The court then explained that, depending on the fads, "advice of counsel may ...
negatetheinference of fraudulent intent.” [FN116] The court t hus deter mined what thelan guage of the statute requi red
and explained how advice of counsel could bear on tha requrement. Othe cases have done the samein analyzing
diffeent paragraphs of § 727. [FN117

3. Cases Interpreting 8 152 and § 522

The status of the reliance argument under § 152 of the Criminal Code and § 522 of the Bankruptcy Cadeis undear.
Because of thepaucity of aiminal cases braught for bankruptcy fraud, the circuit courts have said amost nothing on
theissue. A few raher dd casesexcused deltorsunder a prior version of § 152 on the basis of the reli ance argument.

FN118] In recent years, however, thefew courtsthat have addressed the provision each have donelittlemorethan
cursorilyuphold jury instrudionsgiven bytrial courtsin criminal prosecutions.[FN119] Theauthor hasfound no cases
on the question * 20 whether adebtor may use the reliance argument to escapeadenial of theright to daim exemptions
under § 522(g)(1). [EN120
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V. HOW COURTS SHOULD TREAT THE RELIANCE ARGUMENT UNDER EXISTING STATUTES

Most federal courts of appealshave not ye determined what effect to give the relianceargument under 88 727 and
522 of the Bankruptcy Codeor § 152 of the Criminal Cade. These courtswill haveto choose amaong the dfferent
approaches described in Part 111. The following discussion makes specific recommendations about how the caurts
should interpret these gatutes as they currently exid.

Section A arguesthat in bankruptcy casescourtsshoul d adapt the traditional approach towardsthe reliance argument.
Soecifically, courts shauld scrutini ze therequirements of parti cul ar offensesto determinewhether evidence of reliance
on advice of counsel might negate afinding of any lements. SectionsB and C then show in detail how this approach
works, specifying exactly what effed reliance on advice of counsel shoud have on each petinent secion o the
Bankruptcy and Criminal Codes.

A. STATUTORY INTERPRETATION

The Bankruptcy Codeand the Criminal Code establish a variety of bankruptcy wrongs or offenses. Neither statute,
however, says anything explicitl y about relian ce on advice of counsel. As noted in Part 111, the curts have dedlt with
this problem in two ways. Courts adopting the traditiona approach have concl uded that evidence of reliance may
negate certain elements of the prohibited actions, but that reliance on advice of counsdl is not an affirmative defense.
Other courts have tried to make reliance on advice of counsel into something akin to an affirmative defense,
determiningthe specific requirementsof the ddense in a case-by-case manne withaut reference tothe languageof the
pertinent statutes.

The author recommends that courts should follow the traditional approach. Even if courts concludethat as a matter
of policy deltorsshou d have todemanstratecertai n requirementstousethereliance argument, such asr easonableness
or full disclosur e, they have no clear authority toimpose these requirementswithaut explidt stautory suppart. On the
contrary, the Supreme Court has specifically rejected attempts by courtsto read requirementsintotheBankruptcy Code.

[FN121]

The former approach accards with thehistorical goproach in non-bankruptcy and bankruptcy cases. Courts autside
of bankruptcy generally agreed, and ill do, *21 that reliance on adviceof counsel is nat an affirmative defense to
crimes or torts. Until the mi d-part of this century, courts within the bankruptcy context hdd thissameviev. Mae
recently, howeve, some bankruptcy cases have departed fram this traditional approach and have failed to articulate
agood reason for doing so. Moreover, thesel atter casesfor the most part have failed torecognizethat thisview differs
fromthe traditional approach.

Thediscussionthat followsshowsthat by par sing the perti nent secti onsof the Bankruptcy and Criminal Codes, courts
can determinethe prgper treatment of therelianae argument. The discusson interpres the statutes literally, without
refering to legidative history or general policy arguments. Courts should do the same far two reasms. First, the
Supreme Court in recent years has interpreted the Bankruptcy Code as literally as possible. [FN122] Second, the
statutory language at issue does not contain any significant ambi guities. Courts that have consul ted the stat ute have
not disagreed about what it means.

To say that the courts shouldinterpret the governing statutes to mean what they say is not to suggest that the statutes
rest on good policy or that they coud not be improved. However, policy considerations areleft far the discussion in
Part V below, which descri bes how Congress mi ght enact new legislation to remedy deficienciesin the existing laws.

B. THE RELIANCE ARGUMENT UNDER § 727 OF THE BANKRUPTCY CODE

As previously discussed, the Bankruptcy Code addresses different forms of bankruptcy fraud in paragraphs (a)(2)
through (a)(5) of § 727. A closeexamination of thel anguage of theseparagrgphsrevedsthateachmandatesadifferent
treatment of therelianceargument. Asaresult, courts should cansider each of the paragraphs separatel y when a debtor
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asserts areliance argument.

Section 727(a)(2) principally prohibits a court from grantingthe debtor a dischar geif the debtor hastransferred or
concealed property "with intent to hinder, delay, or defraud" acreditar or trustee [FN123] Theword "intent” generally
refestoa"state o mindin whid a person seeksto accomplish agiven result through acourse of action.” [FN124
Accordingly, a court shauld deny a discharge under paragraph (g)(2) onlyif thedebtor is conscioudy tryingto dd ay,
hinder, or defrauda creditor. A debtor lacks therequisiteintentif thedebtor does nat wantto dday, hinder, or defraud
acreditor *22 even if the debtor takesactions that do jud that. [FN125]

Evidence o adviceof caunsel isrelevant under paragraph (a)(2) becauseit may showthat the debtor did not act with
therequisite intent. For example, suppose that a debtor transfe's property after filing a bankruptcy petition. At trial,
theissuewill arisewhether thedebtar acted with a prohibited spedfic intent. Part of the evidence might be what legal
advicethe debtar had. If alawye toldadeltor tha thetransfer wauld nat harm any creditor s, and t he debtor believed
thelawyer, acourt coul d conclude (unless stronger evidence showed something to the contrary) that the debtar did not
act with anintentto dday, hinder, or defraud. The courtwouldthenhave no basisto deny adischarge under paragr aph

@)

If thedeltor did not believe the lawyer's advice the result would change. For example supposethe debtar conscioudy
wanted toimpede coll ection effortsand asked an unscr upul ouslawyer to rubber-stamp a courseof action that the debtor
knew would violate the law. In that case, as several courts have observed, the debta could have had the intent to
hinder, delay, and defraud notwithstanding the lawyer's advice. [FN126

In examini ng the debtor's intent for the purpose of paragraph (a)(2), courts should not insig on reasonableness.
Suppose, for example, that on the day before filing bankruptcy, afte consulting a lawyer, a debtor gives away al of
the property that would otherwise become property of the bankruptcy edate. Most pegple wauld realizethat such an
action would deraud creditors In fact, a court might infer fram the drcumgances that the debtor had an intent to
defraud. Y et, if the evidence as awhole shows that the debtor did not actually have that intent, then paragraph (a)(2)
would not requi redenia of the discharge. Courtsthat have not requir ed debtor sto act reasonably to avoi d adenid of
discharge under paragraph(a)(2), indudingFirst Beverly Bank v. Adeeb (In re Adeeb), havecorrectlyinterpreted the
statutein thisrespect. [FN127] Courtsthat have required r easonableness, such as Norwest Bank Nebraskav. T veten
(Inre Tveen), havemisinterpreted it. [FN128

Section 727(@)(3) has slightly different language. It saysthat a court may refuseto grant adischarge if a debtar has
committed any one of a variety of misdeeds, including destroying, mutilating, or falsifying businessrecords [FN129
The paragraph does not require the debtar to have actedwith any specific intent, but it does contain afinal * 23 clause
excusing debtors whose actions are "justified under all of the circumstances d the case." [FN130

Courts should interpret the fina clause of paragraph (a)(3) to open the door to reliance arguments. Suppose, for
example, that a debtor degroys some accaunting materials prior to filing a bankruptcy peition. Whether it is
appropriate to deny the dehtor's discharge depends on all the circumstances One factar to consider iswhether the
debtar's lawyer advised the debtor to destroy the books. [FN131]

Paragraph (a)(3) differsfrom paragraph (a)(2) in an important respect. Under paragraph (a)(2), the reasonableness
of the debtor's actionsis not by itself conclusive when the court istrying todetermine whether the deltor had an intent
todefraud. Y et, the language of paragraph (a)(3) would seem to requir e the court to consider the reasonabl eness of the
debtor's actionsin determi ning whether to withhold a dischar ge becauseiit i s one of the "circumstances of the case”

[FN132

Section 727(a)(4) denies adischarge to adebtor who has "knowingly and fraudulently" made afal se aath or account,
or has engagedin other related misbehavior. [FN133] Debtors mayviolate thisprovision when they file schedules that
do not list all of the praperty they own. Deltorsinclined to commit fraud may omit assets in the hope that the tr ustee
will not discover them and distribute them to creditors.

Somecourts, apparently including Boroff v. Tully (In reTully), have held that advice of counsel cannot excuse the
filing of a false schedule. [EN134] Scrutiny of the statute, however, compels a different conclusion. According to
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standard definitions, a person ads "knowingly" when he or she acts "with an awareness of the nature of his condua.”
FN135] A person acts "fraudulently" when the person actswith anintent to deceive [FN136] Advice of counsd may
affect the factual findings with respect to each of these elements.

Therequi rement under paragraph (8 (4) that thedebtor act "knowingly" may prevent adenial of dischargein certain
cases. For example, supposethat a lawyer tells a debtor that certain property does not have to be listed as an asset
because, in the lawye's opinion, the debtor does nat have a valid propaty interest in it If the debtor *24 actually
believesthe lawyer, then the debtor wauld not be aware of the falsity in the schedules. The reliance argument should
prevent adenia of discharge under paragraph (a)(4) because the debtar did not "knowingly' make a fal sestatement.

A federal district court in In re Soroko, [FN137] a case dedded under the Bankruptcy Act, explained this pant:
Ignorance of the law on the part of the bankrupt and his attorney may |lead the attorney to advise his client without
aknow edge of relevantinfarmation in the possesson of theclient. Thismay result in thebankrupt's statements under
oath beng falsg but it does not render the statements intentionally false. [FN138

This reasoning would seem valid in interpreting paragraph (a)(4) of the Bankruptcy Code.

Adviceof counsel, howeve, should nat alwaysprevent thedenial of the dischar ge under paragr aph (a) (4). Suppose,
for exampe, tha thedebtor owns someproperty, likecorporate stack, and knows that the ovnershipisvalid. Suppose
further that alawyer incorrectly tells thedebtar that he does not have to list corporate stock as an asset, even though
the schedulerequires thedebtor tolist all assets. If the debtor does nat list the asset, the debtar is "knowingly' filing
afalse schedule, regardless of the lawyea's advice. In such circumstances, caurts generally may infer an "intent to
deceive" and may thus find that thedebtor also acted frauduently. [FN139]

Courts, however, should not hol d debtor sto a standar d of reasonableness under paragraph (a) (4). The section states
that courts should deprive debtors of their discharge when they know they are fili ng fal se statements, not when they
merely should know. Accordingly, courts that have insisted on reasonableness under paragraph (a)(4), including City
National Bank v. Bateman (In re Bateman), have argualdy misinterpreted the Bankruptcy Code. [FN140

One caveat deservesmention on this point. Even if the law does not require reasonalbl eness, the dettor's credibility
may become anissue. When a debtor testifiesto notknowi ng somethingthat any reasonabl edebtor wouldhaveknown,
the court may deci dethat the debtor isnot telling thetruth. The court might infer that the * 25 debtor actually did know
the falsity of the statements. [FN141

Section 727(a)(5), thefinal provision of § 727 addr essing consumer bankr uptcy fraud, providesfor the denid of the
discharge if thedebtar fails "toexplain satisfactarily ... any loss of assetsor deficiency of assets to meet the debtor's
liabilities." [FN142] This sction addresses casesin which the debtar admitsto owningan asset, such asasum of cash
or someval uable property, but the debt or givesasuspicious or incomplete gory abaut what has happenedtoit. Without
this prohibition, debtors could li st assets on their schedules, but till prevent trustees from having access to them. For
example, adebtor might indicateownership of corporate stack certificates or cash on schedulesfiled in court, but assert
that the whereaboutsof the certificates ar cash are unknown. [EN143]

The reliance argument should not excuse violations of paragraph (a)(5) because the paragrgph does not require the
debtor to have a specific intent or any particular knowledge. Instead, the paragraph requires the debtor anly "to
explain." [EN144] If the debtor doesnot providea satisfactory explanation, the court cannot gr ant adi scharge. Whether
alawyer told thedebtar not to provide an explanation, or that aparti cular expl anati on should suffice, appearsto make
no difference unde the languageof 8 727. If the debtor tells thetrustee that his car is gone and he does not knowwhat
happened to it, the court might find that statement unsatisfactory regardless of any advice that the debtor had received.

[EN145

The foregoing d scussion describes thecircumstancesin which a deltor may use thereliance argument under § 727
of the Bankruptcy Code Courts shauld nat attempt toexpand theargument by creaing a general reliance on counsel
defense. Such ageneral defense finds no support in the statutory language. It also woul d run contrary to a century of
decisions hoth inside and outsidethe bankruptcy context.



Page 13

Further, courts should not impose reasonabl enessrequirements on debtors arguing r eliance if reasonableness is not
requir ed by the Bankruptcy Code Regardless of how caurts view the merits o thepresent law, debtors should not lose
their dischargesexcept in the ingdances mandaed by Congress Asthe statuteis presently written, r eliance on advice
of caunsel will sometimes help the debtor and other times will not.

C. RELIANCE UNDER 8§ 152 OF THE CRIMINAL CODE AND § 522 OF THE BANKRUPTCY CODE

Most casesinvolving the rel iance argument have concerned § 727 of the Bankruptcy * 26 Code. Courtsinthefuture,
however, may encounter the argument in cases under § 152 of Criminal Code and § 522 of the Bankruptcy Code.
Courts should apply the same type of statutory analysisin these cases.

Sedtion 152 egablishescrimind pendtiesfor nine diffaent forms of consumer bankruptcy fraud. These include
concealing assds, making false caths, offering bribes, and other similar conduct. The statute, however, appliesonly
to acts performed "knowingly and fraudulently." [FN146] The reliance argument, as aresult, may protect the debtor
from criminal penalti esif the evidence showsthat the debtor did not act with the required mental state. The analysis,
without repeating it here, would parall el the analysis under § 727(a)(4) discussed above which also requires tha the
debtar act "knowingly and fraudulently."

Section 522(g)(1) of the Bankruptcy Code prohibits a debtor from claiming exemptions in property that the tr ustee
recovered after "avoluntary transfer" by the debtor or after an attempt by the debtor to "conceal” it.[FN147] Because
thesection does not statethat the dettor hasto have acted with any speci fic intent, eviden ce of reli ance on advice of
counsel generally should not matter. No casesat the time of this writing, however, have confirmed (or rejeded) this
view.

V. HOW CONGRESS SHOULD REFORM THE CURRENT LAW

The foregoing d scussion demaonstrated how courts shauld treat thereliance argument under current provisonsof the
Bankruptcy and Criminal Codes. Whethea Congressshoud alter theseprovisions in any manner is a separat e issue.
Because Congress has been showing substantial interest in bankruptcy reform, [FN148] this portion of the Article
discusses the possihility of legislation to address the reliance on advice of counsel argument.

Two condderaionsmilitate against significantly changing the present law. First, experience has largely validated
thecurrent standards. Asindicated inPart 111 above, courtshaveapplied essential lythe same substantive prahibitions
on bankruptcy fraud since the early 1800s Although the wording of each of thefivefederal bankruptcy acts has
differed somewhat, each of the acts hasforhidden the same types o misconduct. Any radical change of the lav might
produce unexpected and undesirable results.

Second, not enough factual information exists to recanmend any major reforms. The reported cases reveal that
debtorscaught transferring assetsand lying on bankruptcy schedules may raise the reliance argument in an attempt
to escape punishment. But exactlyhow many dettorsinvoke theargument andhow many * 27 prevail is unknown. The
government, in fect, keeps only very rudimentary statisti cs on bankruptcy cases. [FN149] As aresult, any agument
that Congressneeds to tighten or loosen the prevailing standards must rest heavily on speculation.

The following sections, however, recommend two minor reforms. First, Congress should enact new legislation to
discourage counsel fromintentionaly or inadvertently advising clientstocommit bankrupt cy fraud. Second, Congress
should amend the Bankruptcy and Crimi nal Codesto clarify the proper treatment of the rel iance on advice of counsel
argument.

A. DISCOURAGING IMPROPER ADVICE

Congresstendsto evaluate legislation from two policy perspectives: the ex post and the ex ante. [FN150] The ex post
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perspective askswhether legal rules produce fair reaults. [FN151] The ex ante perspective, by contrast, asks how legal
rules affect behavior. [FN152] Although some senatorsor representatives may feel that one perspedivehas mareforce
or legitimacy than the other, both approachesmay influence Congressifit takes up the subject of consumer bank ruptcy
fraud.

In the author's view, the ex pod pergecivedoes not suggest aneedfor any particu ar reforms. The current statutes
treat deltorsin areasonally fair manner. The consequences todeltorswho are caught committing harmful acts with
amalevolent intent usually are appropriate. Furthermore, deltors who adt innocently, including debtors who act in
reliance on adviceof counsel, are generally not sanctioned. Cr editors and debtors can | ive happil y with this bal anced
arrangement.

The ex ante perspective, however, suggeststhat the current | aw regarding reli ance on advice of counsd might have
an unfortunat e effect on behavior. In particular, the possibility that a debtor can use the reliance argument to escape
punishment gives attarneys a perverse incentiveto providetheir clients with inaccurate advice. If debtors cannot be
punished for lying or stealing on the advice of counsel, attorneys may have a motivation to tell them to do just that.
The debtors, in many cases, will end up better off by acting in ways that hurt their creditors.

Hereisan example: Suppose adebtor asks alawyer whether to list anew car as an asset on a bank ruptcy schedul e.
The law clearly requires the car's disdosure. If the debtor lidsthe car, however, the trustee will take the vehicle and
sellit far the benefit of credtors The debtar, acocordingy, will lose thecar.

*28 Because of the rules regarding relianceon advice of counsd, a lawyer might decide to advise the debtor not to
list the car. If the bankr uptcy trustee never findsout ebout the automobile, the client can keep it. If the trustee does
learn about the vehicle, the client will loseit, but can use the reliance argument to escape further puni shment. In other
words, improper advice not to list the car has a potential upside for the client (i.e., the client keeps the car) and no
downside (i.e, the dient loses thecar just asif heor shehad liged it in thefirg place). Any unehical lawyer who
wantsto satisfy a dient knows exactly what to doin this dtuation.

Bankruptcy lawyers, at present, have very little tofear when they give their clients erroneous advice. Their clients
will have no reason to suethem for mal pr actice because the r eliance argument can minimize the debtor's exposure to
any civil or aiminal liability. One court, in fact, has noted that the reliance argument has created in attorneys a
"willingness to bear the burden of reproach.” [FN153] Thiswilli ngness manifestsitsd f in a dia ogue summarized by
another bankruptcy oourt as follows: When a court suspects bankruptcy fraud, "Debtor typically replies, ‘It isa
mistake'; and counsd says 'Blame me not the debtor-it was due to mistake and inadvertence."' [FN154] The lawyer
can admit to making an error because he or she knows that client will not do anything abaut it.

In theory, lawyers who assi & cli entsi n committi ng bankr uptcy fraud face the possibil ity of disciplinary action, even
if they do not have to fear malpracti ce suits. Most gates have ethi cd rules permitting bar of ficialsto puni sh ator neys
who intentionally advise clients to engage in prohibited conduct. [FN155] In addition, the bankruptcy courts may
impose sanctions on attor neyswho filefal se or frivolous documents. [FN156] Moreover, as noted above, attorneys can
be prosecuted under the Criminal Code for participating in bankruptcy fraud.

Disciplinary actionsagainst bankruptcy attorneys, however, seldom occur for tworeasmns. First, date barsandfederal
|aw enforcement agencieshavevery limited resources. They learn about bankruptcy fraudmostly throughreferralsand
they usudly havemoreseriousmatterstoaddress.[FN157] Second, char gesagainst attorneysmay bedifficult to prove.
M erely showing that an attorney gave bad advice does not suffice; the prosecutor also must demonstr ate, at aminimum,
that the lawyer knew that advicewas wrong. It is dften difficult to oltain such evidence. [FN158]

Perhapsincreasing effortsto d scipline wayward lawyerswould ameliorate the situation. Indeed, even catching afew
morelawyers each year might make a significant * 29 difference. As noted above a single lawyer often is responsible
for dozens of questionable cases. [FN159] Mor eover, if attorneys merdl y perceive ani ncreased threat, t hey may modify
their behavior. As one United States Trugee recently remarked, "If word gets out that these cases are going to be
brought, the offenders will get nervaus and be more careful." [FN160]

Whether or not responsible agencies step up their enforcement effortsunder exi sting laws, Congressmight i mprove
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thesituation by enacti ng new legislati on. T heauthor suggeststhe following two modest and inexpensivewaysto lessen
the incentives that lawyers how have to counsel their clients to commit fraud.

1. Require Debtors to Act Reasonably

Congress could reduce the i ncentive of lawyers to give improper advice to clients by enacting legislation making
reasonableness a required element of the reliance argument. In other words, Congress could amend the Bankruptcy
Codeto providethat, in mnnedion with an argument that the deltor rdied on theadvice of caunsel, to preval the
debtor must show that a reasonable person would have believed theadvice. A requirement of reasonablenesswould
increase the likelihood that courts would punish debtors for fdlowing inappropriate advice, and thus discourage
lawyes from providng it.

Experiencealready has shown that areasonablenessrequirement can produce workable result s. As noted above, many
courts (althoug h sometimes incorr ectly under cur rent law) have requir ed debtors toact reasonably, without noticeably
harmful effects. Moreover, asan added benefit, ar easonableness st andar d often may elimi nate extensivelitigation over
what debtors subjectively believed at the time that they transferred assets or lied on their bankruptcy forms.

A reasonableness requirement admittedlyhas somedrawbacks. Most significantly, dthough it might dissuadel awyers
from intentionally counsel ling debtor s to commit fraudulent acts, it would penalize debtors who act innocently but
unreasonably. A few debtars, after all, mightfdlowadvicethat noordinary person would accept simply becauseof their
inexperience or lack of knowledge. These debtors could not usethe reliance argument and woud face punishment.

Congress howeve, coud limit the unfairness toinnocent debtars by requiring reasonablenessonly in casesin which
deltorsraise the rdiance argument to avad adenial of discharge (asopposed to criminal penalties). Debtors who lose
their discharges after following an attorney's advice can suetheir ator neysfor malpractice Becauselawyesgenerally
have resources to pay, these actions might remedy any harm the debtor suffers.

2. Require Deltors and their Attorneys to Sign a New "Bankruptcy Fraud Disdosure Form"

Second, Congr ess should require debtorsto file anew standard form when they * 30 declare bankruptcy. At present,
debtorsmust fill out an array of forms and schedules when theyfile a bankruptcy petition. [FN161] Theseforms and
schedules require debtarsto discloseinformation about their assetsand debts, but say very littleabout bankruptcy fraud.
A new form, possblycalled the"Bankruptcy Fraud Disclosure Form" ("Farm™), couldsupplement theseexisting forms.

The Form, as the author envisions it, would describe in plain language on a single piece of paper the Bankruptcy
Code'sdisclosure requirements and the most common forms of bankruptcy fraud. It would then list and explain the
possiblecivil and criminal penalties for bankruptcy fraud. [FN162] Finally, the Farm would requir e the signatur e of
the debtor and the debtor's counsel to indicate that they have read and understood the disclosures.

The Form could help to reduce fraud in two ways. Firgt, it might educate many debtors and lawyers about the | aw.
At present, lawyersare not required to have any knowledge of bankruptcy law to practice bankruptcy law. Instead,
anyane admitted to practi ce before adistrict court may practicein the district's bankruptoy caurt. [FN163] Asaresult,
somelawyersactually may caunsel clientsto engagein prohibited conduct simply because they donot know any better.

Second, and perhaps more significantly, the Form would undermine efforts by attorneys and clients to escape
punishment for bankruptcy fraud by falsely claiming ignorance of the law. The mere existence of the Form would
weaken the credibility of attorneys who, when charged with assisting clients to commit bankruptcy fraud, allege that
they did not understand the lawand simply madeamist ake. If alawyer hasread and signed aform explaining the basic
rules regarding bankruptcy fraud, thelawyer will havedifficulty attempting to characterizeimpr oper adviceasan error.

The Form would impase minimal costs on lawyers, dients, and the judicial system. The Form probably would take
only a few minutes for each debtor to read and sign, and thuswould not affect the cost of bankr uptcy representation
very much. [FN164] Bankruptcy court clerks cauld easily examine filings tomake sure that every petition included a
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compleed Farm.

Needless tosay, the Formwould nat eliminate bankruptcy fraudaltogether. Many delstorswill ignorethe Forms even
after signing them. Some will not understand the rules no matter how clearly they are stated. Others will defraud
creditorsin ways not covered by the Farm. Still others already will have committed the fraud * 31 before receiving the
information stated in the Form.

Y et, experience suggests that the procedure may help to some extent. The Bankruptcy Code already contains similar
brigfing requirements in two different contexts. At present, a debtor cannat reaffirm a discharged delt unless the
debtar's attorney signs an affidavit stating that the attorney hasinfarmed the debtor fully tha the debtar has no legal
obligation to reaffirm. [EN165] In addition, Congress recently imposed anew requirement that bankr uptcy trustees
review with debtorscertain isaues, i ncluding the potential consequences d bankruptcy on credit historyand the ability
to choose different chapters of the Bankruptcy Code. [FN166] To theextent that these proceduresprevent imprudent
bankruptcy filings or reaffirmation agreements, a Smilar requirement also might reduce theincidence of bankruptcy
fraud.

B. INDICATING HOW COURTS SHOULD TREAT THE RELIANCE ARGUMENT

Even if Congress decides not to madify the existing rules concerning the reliance argument in the ways suggested,
it may wish to make them clearer. As noted above, the present statutes do not create a separ ate advice of counsel
defense. Instead, evidence that the debtor hasreceived legal adviceisrelevant becauseit bearson the question whether
the debtor acted knowingly, fraudulently, a with some ather similar intent. The present sydgem has much to say inits
favor; indeed, it has survived for over a hundred yearsin several bankruptcy laws.

Congress however, may wish to consider rewriting the statutes to create a separ ate advice of counsel defense. For
example, it could add a separate provision to § 727 of the Bankruptcy Code or § 152 of the Criminal Code stating
explicitly that reliance on advice of counsel will excuse conduct that otherwise would war rant denia of a di scharge.
Inthis section, it could list any dements, such as good fai th or reasonableness, that the debtor would have to show.

There are several argumentsin favor of stating the defense explicitlyin the statute. First, it would promote uniformity
in applying the defense. Asnoted above, athough some courts have properly determined how to take legal adviceinto
accaunt under the Bankr uptcy and Cri mina Codes, many have not. The courtsthat have been gruggling to aeate an
affirmati ve defense apart from the statute would benefit by having the proper rules gelled aut for them in a clear
manner.

Second, a separate defense wauld have sveral practica advantages. For example, a separ ate defense woul d all ow
Congressto state with greater specificity the effect of advice of caunsel. At present, as nated éowve, caurts must discern
the statutory requirements bylooking at afew words such as "knowingly" or "fraudulently." A separate defense cauld
include much more detail. In addition, listing all of the required showings in a single section would facilitate any
effortsto alter thestandards if newinformation suggested the need for madification.

*32 Finally, experience has shown the feasibil ity of stating an advice of counsel defense. T he best exampl e comes
from regul ations promulgated by the Treasury Department. For year s, taxpayers have contested penalties imposed by
the Internal Revenue Service ("IRS') for errorsin their tax returns on grounds they fil ed the returns on the advice of
counsel. The IRS hasresponded by enacting several regulationsthat specify when the defense should work and when
it should nat. [FN167)

One regulation, for example, requir es the tax adviser to provide an opinion that "unambiguoudly states there is a
greater than 50-percent likelihoad that the tax treatment of the item will be upheld in litigation if the claimed tax
treatment is challenged by the Internal Revenue Service." [FN168] Another requires the taxpayer to make ful
disclosure of all material facts and requires the tax advisa to givereasons for the opinion. [FN169

VI. CONCLUSION
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The foregoing discussion has sought to show how courts should deal with the reliance argument in consumer
bankruptcy fraud cases. Al though the Bank ruptcy and Crimi nal Codes do not spell out the effect of adebtor'sreliance
on theadviceof counsel in thecl earest terms, courtsi n bankruptcy shoul d treat it much as courtsoutside of bankruptcy
have historically treated the argument. Although Congr ess may wish to change the existing law in modest ways, it has
no need to make sweeping changes at thistime.

Resolving the current disagr eement over when debtors can escape puni shment for misconduct i n bankr uptcy cases
by arguing that they relied on the advice of counsel will not eliminate fraud from the consumer bankruptcy sysem.
Understanding the role that attorneys can play in bankruptcy fraud, however, should hd p in developing better means
of preventing it.

FNal]. Associate Professor of Law, The George Washington Univer sity National Law Center. The Regents Research
Profesoorship in Bankruptcy Law and Practice at the University of Texasprovided generousfinandal supportfor the
research and writing of this articl e while the author was an Assistant Professor of Law at the Univesity o Texas
School of Law. Theauthor is grateful to his colleagues at the National Law Center for giving him helpful suggestions
at a"Worksin Progress" discusson. The author espedally also wauld like to thank the Hon. Steven W. Rhodesfar his
careful editaial work and Steve Feldman for providing detailed comments on an earlier draft.

[FN1]. See Norwest Bank Nebraska v. Tveten (In re Tveten), 848 F.2d 871 (8th Cir. 1988); First Beverly Bank v.
Adeeb (In reAdeeb), 787 F.2d 1339 (9th Cir. 1986); City Nat'l Bank v. Bateman (In reBateman), 646 F.2d 1220 (8th
Cir. 1981). For adetailed description of these cases, seeinfra Part 111.B.

FN2]. SeeBordfv. Tuly (InreTully), 818 F.2d 106 (1st Cir. 1987). For mor e explanation, see infra Part I11.B.

FN3]. SeeinfraPart 111.B.

[FN4]. See11 U.S.C. 8§541(a) (1988) (creating abankr uptcy "estate” includng virtually al of the debtor's assds); id.
§704(1) (requiring the trusteeto collect all of the property of the estate); id. § 521(3) (requiring the debtar to cogoerate
with the trustee).

FN5]. Seeid. § 726 (stating distribution rules of the debtor's property).

[ENG]. Seeid. § 522(d) (specifyingexempt propertyunder the federal scheme). Many dates however, have" opted-out™
of the federal exemptions and debtorsin these states can exempt pr operty described by non-bankruptcy law. Seeid. §
522(b).

[EN7]. Seeid. §1306(a)(2) (explaining that property of the chapter 13 estateincludesearningsfrom ser vices performed
by dettor).

[EN8]. Seeid. § 1325 (describing the plan for distributing the debtor's disposable incame).

[EN9]. See 11 U.S.C. 88 727(a), 1328(a) (1988). For types of nondischargeabledebts seeid. 88 523, 1328(a)(1)-(3).
For a summary of variaus pdicies embodied in theBankruptcy Code, including the debtor's discharge, see Mar garet
Howard, The Theory of Discharge in Consumer Bankruptcy, 48 OHIO ST. L.J. 1047 (1987).
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FN10]. See DIRECTOR OF THE ADMIN. OFFICEOF THE UNITED STATES COURTS ANN. REP. app. 1 (1994)
(reporting that 879,231 bankr uptcies were filed in 1993).

FN11]. The government does not keep statistics on these figures, but other information makes rough estimates
possible. See TERESA A. SULLIVAN ET AL., AS WE FORGIVE OUR DEBTORS: BANKRUPTCY AND
CONSUMER CREDIT IN AMERICA 14 n.5 (1989).

[EN12]. See e.g., Ferraov. Ferrao (InreFerrato), 156 B.R. 83, 86 (Banker. M.D. Fla. 1993) (invdvinga fraudul ent
transfer to debtar's father- in-law); Lindley v. Lindley (In reLindley), 121 B.R. 81, 88 (Bankr. N.D. Okla. 1990)
(involving a fraudulent transfer to debtor's father, brother, and sister).

FN13]. Seg e.g., Vaughn v. Atoukhaer (In re Abaukhater), 165 B.R. 904, 910 (Bankr. 9th Cir. 1994) (failing to
disclose ownership of residence); Citibank v. Williams (In re Williams), 159 B.R. 648, 660 (Bankr. D.R.l. 1993)
(failing to disclose ownership of persona property).

[EN14]. See Fed. R. Bankr. P. Form 6.

FN15]. Seg e.g., Barndt Bank v. Muscaell (In re Muscatell), 113 B.R. 72, 75 (Bankr. M.D. Fla. 1990); Butler v.
Ingle (In relngle), 70 B.R. 979, 984 (Bankr. E.D.N.C. 1987); Day v. Ailetcher (In re Ailetcher), 49 B.R. 681, 685
(Bankr. D. Haw. 1985) (making afalse statement on schedules without professonal advice).

FN16]. John F. Rooney, Officials Cite Surgein Bankruptcy Fraud Here, CHI. DAILY L. BULL., Oct. 15, 1993, at
3.

FN17]. See Rami Grunbaum, Haven for Bankruptcy Fraud, BUS. J. SACRAMENTO, Jul. 27,1987, 8 1, at 1.

FN18J. See, eg., American State Bank v. Montgomery (In re _Montgomery), 86 B.R. 948, 958 (Bankr. N.D. Ind.
1988) (excusing a false statement by the debtor because of debta's attorney's ignorance of the law).

[EN19]. One bankruptcy court has lamented that, when fraudul ent acts occur, bankruptcy attor neys quickly say:
"'‘Blameme, not the debtor-it was due to mistakeand inadvertence"' Raymos v. Collins(In reCallins), 19 B.R. 874,
877 (Bankr. M.D. Fla. 1982). See dso Boroff v. Tuly (InreTully), 818 F.2d 106, 111 (1st Cir. 1987) (discussing "an
attorney's willingness to bear the burden of reproach™).

[EN20]. See11 U.S.C. 8727 (1988). Section 727 applies onlyin cases in which the debtor seekstoliquidate hisor her
assets. When the debtor seekstorepay debts out of future income, 8 1322(b) of the Bankruptcy Codestates that acourt
may revoke a discharge obtained by fraud, but does not definefraud. Seeid. § 1322(b). Presumably, courts shoul d ook
to thestandards se farth in § 727.

[EN21]. Seeid. 8§ 727(a). Another provision of the Bankr uptcy Codeidentifi escertain debtsthat arenon-dischar gesble.
Seeid. § 523(a).

FN22]. The six remaining exceptions have little relevance in bankruptcy fraud cases.
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[EN23]. 11 U.S.C. 8§ 727(a)(2) (1988). This paragraph provides that the dettor cannot receive a discharge if:

[T]he debtor, with intent to hinder, delay, or defraud a creditor or an officer of the estate charged with custody of
property under this title, has transferred, removed, destroyed, mutilated, or concealed, or has permitted to be
transferred, removed, destroyed, mutilated, or conceal ed-

(A) propety o thedehtor, within one year befare the date of the filing of the petition; or

(B) property o the edate, after the date of thefiling of the petitian.

Id.

[EN24]. Id. 8 727(a)(4). This paragraph provides that the dettor cannot receive a discharge if:
[T]he debtor knowingly and fraudulently, in or in connection with the case-
(A) made afalse oath or accaunt;
(B) presented or used afalse claim;
(C) gave, offered, received, or atempted to obtain money, property, or advantage, or apromise of money, property, or
advantage, for acting or forbearing toact; or
(D) withheld from an officer of the estateentitled to possession under this title, any recarded information, including
bodks, doauments, records, and papers, relating tothe dettor's property o financial affairs.
Id.

[EN25]. Paragraph (a)(3) states that a court may not grant a discharge if:

[T]he deltor has conceal ed, destroyed, mutilated, falsified, or failedto keep or preserveany recorded information,
including books, documents, records, and papers, from which thedebtar's financial condtion or busi ness transactions
might be acertained, wnless such act or failure to act wasjustified under al of thecircumstences of the caze.

Id. 8 727(8)(3).

FN26]. Paragraph (a)(5) requiresamurt to deny adebtor'sdischargeif "the debtor hasfailedtoexplansaidfactorily,
before deter mination of denid of dischar ge under this paragraph, any loss of assets or deficiency of assets tomeetthe
debtar's liabilities." Id. § 727(a)(5).

[EN27]. 18 U.S.C. 8152 (1988). Section 152 has existed in variousforms since 1948. Congress recently amended the
section, principal ly to add references to United States Trustees. See Bankruptcy Reform Act of 1994, Pub. L. No.
103-394, § 312(a)(1)(a), 108 Stat. 4106, 4138-4139 (1994) (tobe cadified at 18 U.S.C. § 152).

[FN28]. The amended text of § 152 providesin part:

A person who-
(2) knowingly and fraudulently conceal sfrom a cugodian, trustee, marshal, or other officer of the court charged with
the control o custody of property, or, in connection with acaseunder title 11, from creditors or the United States
Trustee, any property bdonging to the estateof a deftor;
(2) knowingly and fraudulently makesa false cath or account in or in relaion to any caseunder title 11;
(3) knowingly and fraudulently mak esafa sedeclaration, certificate, veri ficati on, or statement under penalty of perjury
as pamitted under sedion 1746 o title 28, in or in relation toany case under title 11;
* % %
(7) in apersonal capadty or asan agent or officer of any per sonor corporation, in contemplation of a case unde title
11 by or against the person or any other person or corporation, or with intent to defeat the provisions of title 11,
knowingly and fraudulently transfes or conceals any of his property a the property of such other person or
corporation;
(8) after thefiling df acase under title 11 or in contemplation thereof, knowingly and fraudulently conceals, destroys,
mutilates, falsifies, or makes a falseentry in any recorded information (including books, documents, records, and
papers) rdating to theproperty or financid affairs of a debtor; or
(9) afte the filing df a case under title 11, knowingly and fraudulently withholds from a cugodian, trustee, marshal,
or other officer of the court or aUnited States Trugeeentitled toits possesdon, any recorded information (induding
books, documents, records, and papers) relating to theproperty o financial affairs of adebtor, shall befined not mare
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than $5,000, imprisoned not more than 5 years, or both."
18 U.S.C. § 152 (1994).

FN29]. Seeid.

FN30]. See Sharon Walsh, Bankruptcy Fraud Rises as Debtars Hide Assets, WASH. POST, July 13, 1991, at A1l.

FN31]. See generally Ralph C. McCullough, Bankruptcy Fraud: Crime Without Punishment, 96 COM. L .J. 257
(1991).

FN32]. See Rooney, supranote 16, at 3. In 1989, grand juriesreturned only 75indidments SeeMcCulough, supra
note 31, at 258 n.9.

FN33]. See Grunbaum, supranote 17, at 1.

FN34]. See supra note 4.

[EN35]. See 11 U.S.C. § 522(b) (1988).

[EN36]. Seeid. § 522(q)(1). See dso Goldman v. Rimmel (In re _Goldman), 111 B.R. 230, 233 (E.D. Mo. 1990)
(expl aining the appli cation of § 522(q)(1)).

[EN37]. See Cheek v. United States, 498 U.S. 192, 199 (1991); OLIVER W. HOLMES, THE COMMON LAW 47-48
(1881) (arguing that public policy requires sacrificing the individual for society's overall benefit).

[FN38]. See, eg., Buchanan v. State, 5 So. 617, 618 (Miss. 1889); Neff's Appeal, 57 Pa. 91, 96 (1868). But seeTuttle
v. Gilmore, 36 N.J. EQ. 617, 624 (1883) (rg ecting advice of counsel agument where defendant did not actually rely).

FN39]. The WestVirginia Supreme Court of Appea shas lamented that "[r]eliance on advice of counsel asadefense
isasubject that does not appear to have been extensively discussed by the courts." Powersv. Goodwin, 324 S.E.2d 701,
705 (W. Va. 1984). For the most thoraugh (and most frequently dted) academic analysis of cases accepting the
argument, see Douglas W. Hawes & Thomas J. Sherrard, Relianceon Advice of Counsel as a Defensein Corporate
and Securities Cases, 62 VA. L. REV. 1, 6-40 (1976). See alsoBevis Langstreh, Rdianceon Advice of Counsel as
aDefenseto SecuritieslL aw Violations, 37 BUS. LAW. 1185 (1982); James C.Nielsen, Adviced Counsel inlnsurance
Bad Faith Litigation: A Substantive Framework for Pleading, Discovery, and Proof, 25 TORT & INS. L.J. 533 (1989);
Thomas L. Preston, Advice of Counsel as a Defense, 28 VA. L. REV. 26 (1941); Note, Reliance on the Advice of
Counsel, 70 YALE L.J. 978 (1961).

[EN4Q]. Astwo commentators have explained:

[R]liance on advice of counsd hasbeen alowed primarily to prove that a defendant acted in good faith or with due
carewhen the breach o thase gandards of conduct constitutes an element of the offense with which thedefendant is
charged.... [l]t isnot in itself acomplee and absolute defense.

Hawes & Sherrard, supra note 39, at 7-8 (footnotes omitted). Even though the argument does not serve asan actual
defense, many caurts either incorrectly or for simplicity refe to it as a defense. Seeid. at 8.
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[EN41]. 395 F.2d 976 (5th Cir. 1968).

[EN42]. Seeid. at 981.

FN43]. Id.

FN44]. 1d. The Department of Treasury has since issued regul ations cod fying some of the rules on advice of counsel
in tax cases. See Substential Understatement of Incaome Tax, 26 C.F.R. § 1.6662-4(q) (1993).

[EN45]. See, eg., State v. Patterson, 71 P. 860 (Kan. 1903).

FN46]. See, eg., Dill v. Boston SafeDeposit & Trust Co., 175 N.E.2d 911 (Mass. 1961).

[EN47]. See, eg., Stark v. New Y ork Stock Exch., 346 F. Supp. 217 (S.D.N.Y.), aff'd, 466 F.2d 743 (2d Cir. 1972).

FN48]. See, eg., Union Carbide Carp. v. Graver Tank & Mfg. Co., 282 F.2d 653, 663 (7th Cir. 1960), cert. denied,
365 U.S. 812 (1961).

FENA49]. For additional citations, see Hawes & Sherrard, supra note 39, at 9- 11; Note, supra note 39, at 978-79.

[EN5Q]. Linden v. United States, 254 F.2d 560, 568 (4th Cir. 1958) (citations omitted).

[EN51]. See S.E.C. v. Savoy Indus., Inc., 665 F.2d 1310, 1314 n.28 (D.C. Cir. 1981) ("Even when established, such
reliance [on counsel] doesnot operate as an automatic defense, butisonly onefactor to be considered in determining
the propriety o [liability]."); Powersv. Goodwin, 324 S.E.2d 701, 706 (W. Va. 1984) ("[I]t isgenerally held that
reliance on counsel isnot an absdutedefenseto chargesthat a person is ading unlawfully or negligently."); Hawes
& Sherrard, supra note 39, at 7 ("reliance is recognized only as a factar or circumgance tending to show the
defendant's goad faith or exerciseof due care; itis not in itself a completeand absdute defense.").

Thetort of malicious prosecution isapossi ble exception to thisrule. To win a maliciousproseaution case, aplai nti ff
must show that a defendant lacked probable cause for initiating or procuring a prosecution. RESTATEMENT
(SECOND) OF TORTS §661 (1989). A defendant had probable cause only if he or she "corredly or reasonably'
believed that theaccused had committed an offense. 1d. 8 662. In such cases, "the advice of an attorney at law ... is
conclusive of the existence of probable cause” provided that the defendant seeks the advi ce in good faith after afull
disdoaure of the facts. I1d. § 666(1). See also Hanson v. Couch, 360 So. 2d 942 (Ala. 1978); Baker v. Larson, 25 P.2d
375 (Kan. 1933); Powers, 324 S.E.2d at 706; Petrie v. Robats, 8 N.W.2d 355 (Wis. 1943).

[EN52]. 294 F.2d 207 (D.C. Cir), cert. denied, 366 U.S. 936 (1961).

[EN53]. Id. at 209.

FN54]. Id.
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FNS55]. See Note, supra note 39, at 978-79.

FN56]. Seeid. at 979-85.

FN57]. See Hawes & Sherrard, supra note 39, at 19.

FN58]. Seeid. at 29.

FN59]. See, eg., United States v. Custer Channel Wing Corp., 376 F.2d 675, 677 (4th Cir.), cert. denied, 389 U.S.
850 (1967).

[ENG6Q]. See, eg., Adkin v. Pillen, 100 N.W. 176 (Mich. 1904).

FN61]. See, eg., Jamesv. West, 65 N.E. 156 (Ohio 1902).

FN62]. See, eg., Carbaugh v. Peat, 189 N.E.2d 14, 15 (lII. App. Ct. 1963).

FN63]. See 1 LAWRENCE P. KING, COLLIER ON BANKRUPTCY {7A.04[ 1][a], a 7A- 147 (1994) ("A dvice of
counsel is nat a separate or affirmative defense rather, thefact that the defendant sought legal advice and followed
it tends to negate an inference that the defendant committed the actions fraudulently.").

[FN64]. See Act of April 4, 1800, ch. 19, 2 Stat. 19 (repealed 1803).

FNG65]. See Act of Dec. 19, 1803, ch. 6, 2 Stat. at 248.

[EN66]. See Act of Aug. 19, 1841, ch. 9, 5 Stat. 440 (repealed 1843).

ENG7]. 1d. § 4, 5 Stat. at 443.

FNG68]. The discharge provisons stated more fully:

[1Tf any such bankrupt shall beguilty of any fraud or wilful concealment o his property or rights of property, or shall
have preferred any of his credi torscontrary to the provi sons of this act, or shall willfully omit or refuse to complywith
any order sor diredion o such caurt, or to confarm to any other requisites of thi sact, or shall in the proceedings under
this act, admita falseor fiditious debt against his estate, he shall na be entitled to any such discharge ....

Id. § 4, 5 Stat. at 443-44.

[ENG69]. Id. § 4, 5 Stat. at 444.

FN70]. See Vern Countryman, A History of American Bankruptcy Law, 81 COM. L.J 226, 229 (1976) (edimating
the number of bankruptcy filings during this period to be over 30,000).
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[EN71]. 25 F. Cas. 595 (C.C.D. Mich. 1845) (No. 14,847).

[EN72]. Id. at 595.

FN73]. Seeln re Tebbetts, 23 F. Cas. 826 (C.C.D. Mass. 1842) (No. 13,817) (Sory,J.) (rfusing todeny adischarge
for omitting property from schedules when debtor had not understood the law); see also United States v. Nihols, 27
F. Cas. 151 (C.C.D. Mich. 1845) (No. 15,880) (involving debtor who failed to list assets in reliance on advice of
counsel); In re Wilson, 30 F. Cas. 97 (D.C.D. Mass. 1843) (No. 17,783) (nating that a mistake may excuse an
otherwise improper concealment of assts).

FN74]. See Act of Mar. 3, 1867, ch. 176, 14 Stat. 517 (repealed 1878).

EN75]. 1d. § 29, 14 Stat. at 531-32.

[FN76]. 9 F. Cas. 72 (D.C.E.D. Mich. 1873) (No. 4,795).

EN77]. Id. at 72.

EN78]. Id. ("Asto the statement that [the debtor] acted on the advice of counsd, it is sufficient to observe that it is
not made to appear that he did so in good faith, believing that he had alegal right to do what he did ....").

[EN79]. See Act of June 7, 1878, 20 Stat. 99 (1878).

FN8O]. Act of July 1, 1898, ch. 541, 30 Stat. 544 (1898).

FN81]. Seeid. § 29, 30 Stat. at 554.

FN82]. Seeid. § 14b(1), 30 Stat. at 550.

FN83]. 1d. § 14b(2), 30 Stat. at 550.

FN84]. Act of Feh 5, 1903, Pub. L. No. 57-62, ch. 487, § 4, 32 Stat. 797- 798 (1903).

FN85]. 4 Am. Bankr. Reps. 383 (circa 1900).

FN86]. The case has arather colorful set of facts. For example, among other suspicious acts, the debtor and his wife
snuck off from Ohioto New Y ak with atrunk full of cash which they depodtedin a bank in thename of the defbtor's
dgter-in-law. The court obsaved that these fads spoke "loudly o fraud, intentional fraud, on the bankrupt'spart,” but
did not warrant a denial of discharge under the statute. Id. at 402.
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FN87]. Id. at 396 (citing United Statesv. Conner, 25 F. Cas. 595 (C.C.D. Mich. 1845) (No. 14,847)).

FN88]. Asan example the court suggestedthat if adeltor sought advice from an attorney that he knew had previously
given erroneous advice, "it [would] hardly be considered that his real intent has been bona fide." Id. at 397.

[EN89]. SeeBankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978) (codfied as amended at 11
U.S.C. 88 101-1328 (1988 and Supp. V. 1992)).

FN90]. Some cases adhering to the traditional view excusal deltors See e.g., In re Topper, 229 F.2d 691, 692-93
(3d Cir. 1956); Thompson v. Eck, 149 F.2d 631, 634 (2d. Cir. 1945); Jones v. Gertz, 121 F2d 78, 784 (10th Gir.
1941); Hultmanv. Tevis(InreTevis), 82 F.2d 940, 941 (9th Cir. 1936); Dilworthv. Boahe, 69 F.2d 621, 623-24 (5th
Cir. 1934); Hunter v. MacFarlane (In re MacFarlane), 45 F.2d 994, 995 (9th Cir. 1930); Klein v. Powell, 174 F. 640,
642 (3d Cir. 1909); In re Van Meter, 208 F. Supp. 835, 836 (S.D. Cal. 1962); In re Soroko, 34 F. Supp. 825, 826
(S.D.N.Y. 1940). Other casesdidnot excuse debtors because they found the relianceargument unsupported by thefacts.
See, e.g., In reMascolo, 505 F.2d 274, 276-77 (1st Cir. 1974); In re Breitling, 133 F. 146, 148-49 (7th Cir. 1904);
Bisnov. United States, 299 F.2d 711, 719 (9th Cir. 1961), cert. denied, 370 U.S. 952 (1962); Stephensv. Stinson, 292
F.2d 838, 838 (9th Cir. 1961) (per curiam).

[ENO1]. 299 F.2d 711.

[EN92]. Id. at 719.

FN93]. See, eg., Remmersv. Merchants-L aclede Nat'l Bank, 173 F.484 (8th Cir. 1909); InreBreitling, 133 F. 146,
150 (7th Cir. 1904).

FN94]. See, eg., Sinclair v. Butt (In re Sinclair), 284 F. 568, 570 (8th Cir. 1922).

FN95]. See, eg., Friendly Fin. Discount Corp. v. Jones (Inre Jones), 490 F.2d 452, 457 (5th Cir. 1974).

FN96]. In addition, the Ninth Circuit issued an unpuldished opinion tauchingon the rel iance ar gument and reached
an unusual resut. In Summersv. Righy (In re Summers), No. 92-36968, 1994 WL 96365 (9th Cir. Mar. 24, 1994),
the court affirmed a summary judgment denying a dettor a discharge for transferring property in violation of §
727(a)(4). Although the debtor raised the reliance ar gument, the court found no issues of material fact. See 1994 WL
96365, at *3. This decision suggests that the court did not think that reliance on advice of counsel, even if proved,
could exause a dettor's miscondud.

[EN97]. 646 F.2d 1220 (8th Cir. 1981).

[EN9g]. Id. at 1220 (citation omitted).

[EN99]. 818 F.2d 106 (1st Cir. 1987).

[EN10Q]. Id. at 111 (citations omitted).
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[EN101]. 787 F.2d 1339 (9th Cir. 1986).

[EN102]. Id. at 1341 (citing Hultman v. Tevis, 82 F.2d 940, 941 (9th Cir. 1936)).

[EN103]. Id. at 1343.

[EN104]. 848 F.2d 871 (8th Cir. 1988).

[EN105]. Id. at 876 (citing City Nat'l| Bank v. Bateman (In re _Bateman), 646 F.2d 1220, 1224 (8th Cir. 1981)).

[EN106]. Adeeb, 787 F.2d at 1341.

[EN107]. Tveten, 848 F.2d at 876.

FN108]. City Nat'l Bank v. Bateman (In reBateman), 646 F.2d 1220, 1224 (8th Cir. 1981).

FEN109]. Baroffv. Tuly (InreTully), 818 F.2d 106, 111 (1st Cir. 1987).

FN110]. See e.g., Hdland v. Sausser (In re Sausser), 159 B.R. 352, 356 (Bankr. M.D. Fla. 1993); Morton v. Dr eyer
(In re Dreyer), 127 B.R. 587, 597 (Bankr. N.D. Tex. 1991) (holdng that the rdianceargument will not excuse the
filing of false forms).

FN111]. Asindicated in the quotaionsabove, Bataman relies on Stephensv. Stinson, 292 F.2d 838 (9th Cir. 1961)
(per curium). Tully rdieson In reMascol o, 505 F.2d 274, 277 (1st Cir. 1974) and In re _Russell, 52 F.2d 749, 754
(D.N.H. 1931). Adeeb rdieson Hultman v. Tevis, 82 F.2d 940, 941 (Sth Cir. 1936).

FN112]. Compare, e.g., Holland v. Sausser (In re Sausser), 159 B.R. 352, 356 (Bankr. M.D. Fla. 1993); Morton v.
Dreyer (InreDreyer), 127 B.R. 587, 597 (Bankr. N.D. Tex. 1991) (holdng that the reliance argument cannot excuse
filing of falee fams) with American Sate Bank v. Montgomery (In re Montgomery), 86 B.R. 948, 958 (Bankr. N.D.
Ind. 1988); Aetna Ins. Co. v. Nazarian (In reNazarian), 18 B.R. 143, 147 (Bankr. D. Md. 1982) (holdng that the
argument will excuse debtor in proper circumstances).

FN113]. See e.g. Federal Land Bank v. Hlingson (In re Ellingson), 63 B.R. 271, 277 (Bankr. N.D. lowa 1986);
American Sav. & Loan Assn v. Weber (In re Webe), 99 B.R. 1001, 1018 (Bankr. D. Utah 1989) (requiring
reasonableness); but sse Peoples Sate Bank v. Drenckhahn (I nre Drendkhahn), 77 B.R 697, 707 (Bankr.D. Minn.
1987); AetnaIns. Co. v. Nazarian (In re Nazarian), 18 B.R. 143, 147 (Bankr. D. Md. 1982) (not requiring
reasonableness).

[EN114]. 18 B.R. 143 (Bankr. D. Md. 1982).

[EN115]. Id. at 146.
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[EN116]. Id. at 147.

[EN117]. Harkins v. Patterson (In re Patterson), 70 B.R. 124 (Bankr. W.D. Mo. 1986), provides another example. In
that case, a bankruptcy court accepted a reliance argument from a debtor who had failed to list an assda on his
schedules. Reflecting the language of § 727(a)(2), the court found that the defendant did not have an "actual and
subjecti ve fraudulent intent." Id. at 128. The court added that "advice of counsel is afactor to be considered” when
deciding what intent the deltor had. Id. at 128 n.9.

FN118]. See, eg., Levinson v. United States, 263 F. 257 (3d Cir. 1920).

[EN119]. See United States v. West, 22 F.3d 586, 598 & n.36 (5th Cir.), cert. denied, 115 S. Ct. 584 (1994); United
States v. Wilkins, No. 88- 1320, 1989 WL 79802 (9th Cir. July 11, 1989) (unpublished opinion).

[EN120Q]. In onecase InreSnyder, 66 B.R. 886 (Bankr.D. Mass. 1986), adebt or transferred real property in violation
of the Bankr uptcy Code. The court noted inits statement of facts the debtor had acted at the advice of counsel. Seeid.
at 889. The court, however, did not di scuss the advice of counsd when it concluded that the debtor had lost hisright
to daim an exemption under 8§ 522(g)(1). Seeid. at 894.

FN121]. See, eg., Taylor v. Fredand & Kronz, 112 S. Ct. 1644, 1648-49 (1992) (refusing to read into § 522(1) of
the Bankruptcy Code a requirement of "goad faith™").

FN122]. See generally Lowell P. Bottrell, The Supreme Court and the "Plain Meaning" of the Bankruptcy Code: A
Review of Recent and Pending Supreme Court Decisions, 69N.D. L. REV. 155 (1993); BruceA. Markdl, Conspiracy,
Literalism, and Ennui at the Supreme Court: An Examination of Bankruptcy Cases decided from 1990to 1993, 41
FED.B.NEWS& J. 174 (1994); RobertK. Rasmussen, A Study of theCostsand Benefits of Textualign: The Supreme
Court's Bankruptcy Cases, 71 WASH. U. L.Q. 535 (1993).

[EN123]. 11 U.S.C. 8 727(a)(2) (1988). For the complete text of this provision, see supra note 23.

[EN124]. BLACK'S LAW DICTIONARY 810 (6th ed. 1990). For similar definitions, see Wagner v. Pro, 603 F.2d
1005, 1010 (D.C. Cir. 1979); RESTATEMENT (SECOND) OF TORTSS § 8A (1977); W. PAGEKEETON ET AL.,
PROSSER AND KEETON ON THE LAW OF TORTS § 8, at 31 (1971).

[EN125]. For an example of a court that correctly has under stood this point, see Peoples State Bank v. Drend<hahn
(InreDrenckhahn), 77 B.R. 697, 706-07 (Bankr. D. Minn. 1987) (granting discharge because debtar did not act with
actual intent to hinder, delay or defraud creditors).

FN126]. Several courtshaverejectedthe rdiance argument where the debtor knew the wrongfulness of a transfer
under § 727(a)(2) despite professional advicetothecontrary. See, e.g., Fir st BeverlyBank v. Adeeb (In re_Adeeb), 787
F.2d 1339, 1343 (9th Cir. 1986); Creative Recreational Sys. v. Rice (InreRice), 109B.R. 405, 405 (Bankr. E.D. Cal.
1989), aff'd, 126 B.R. 822 (Bankr. 9th Cir. 1991). These courts statethat the debtor did not rely “in good faith," when
they in fadt mean that the debtor did nat rely at all.

[EN127]. See, eg., Adeeb, 787 F.2d at 1343; Rice, 109 B.R. at 405; Drenckhahn, 77 B.R. at 707.
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FN128]. See, e.g., Norwest Bank Nebraska v. Tveten (In re Tveten), 848 F.2d 871, 876 (8th Cir. 1988); American
Sav. & Loan Assn v. Weber (Inre_Weber), 99 B.R. 1001, 1018 (Bankr. D. Utah 1989).

[EN129]. 11 U.S.C. 8 727(a)(3) (1988). For the complete text of this provision, see supra note 25.

[EN130]. Id.

FN131]. See, eg., Harkins v. Patterson (In re Patterson), 70 B.R. 124, 127 n.1, 128 n.9 (Bankr. W.D. Mo. 1986)
(holdng that advice of counsel is a factor to be considered); Ford v. Melon Fin. Serv. (In re Ford), No. Civ. H-
85-3551, 1986 WL 14997, at *4 (Bankr. S.D. Tex. Dec. 19, 1986) (recognizing advice of counsel asan excuse, but
refusing to allow deltor to raise the issue becausehe did not raise it in the bankruptcy court).

[EN132]. One bankruptcy oourt, at lesst implicitly, hasreached this conclusi on. See Patterson, 70 B.R. at 127 n.1 &
128 n.9 (considering both "advice of counsel” and what debtor "should know").

[FN133]. 11 U.S.C. 8 727(a)(4) (1988). For the complete text of this provision, see supra note 24.

[EN134]. See, eg., Boroff v. Tully (InreTully), 818 F.2d 106 (1st Cir. 1987); Hdland v. Sausser (In re Sausser), 159
B.R. 352, 356 (Bankr. M.D. Fla. 1993); Morton v.Dreyer (In re Dreyer), 127 B.R. 587, 597 (Bankr. N.D. Tex. 1991);
Villas on the Green, Inc. v. Trauger (Inre Trauger), 101 B.R. 378, 382 (Bankr. S.D. Fla. 1989).

FN135]. BLACK'SLAW DICTIONARY 872 (6th ed. 1990). See United Statesv. Baily, 444 U.S. 394, 404 (1980);
United Statesv. United States Gypsum Ca,, 438 U.S. 422, 445 (1978); Statev. Kroll, 682 SW.2d 78, 81 (Mo. Ct.App.
1984) (providing similar definitions).

[EN136]. BLACK'S LAW DICTIONARY 662 (6th ed. 1990). Accord_Reilly v. Pinkus, 338 U.S. 269, 276 (1949);
Seven Cases v. United States, 239 U.S. 510, 517 (1916).

[EN137]. 34 F. Supp. 825 (S.D.N.Y. 1940).

[FN138]. Id. at 826. A few courts have correctly followed this appr oach under the Bankruptcy Code See e.g., Aetna
Ins. Co. v. Nazarian (Inre Nazarian), 18 B.R. 143, 147 (Bankr. D. Md. 1982).

FN139]. Various courts have rejeded the reliance argument after concluding that the debtor knew the falsity of
infor mati on included on a statement even without professonal advice. See, e.g., Barnett Bank v. Muscaell (In re
Muscatell), 113 B.R. 72, 75 (Bankr. M.D. Fla. 1990); American State Bank v. Montgomery (In re Montgomery), 86
B.R. 948, 958 (Bankr. N.D. Ind. 1988); Butler v. Ingle (Inrelngle), 70 B.R. 979, 984 (Bankr. E.D.N.C. 1987); Day
v. Ailetcher (In re Ailetcher), 49 B.R. 681, 685 (Bankr. D. Haw. 1985).

FN140]. See e.g., CityNat'l Bank v. Bateman (In reBateman), 646 F.2d 1220 (8th Cir. 1981); Montgomery, 86 B.R.
at 958; Federal LandBank v. Ellingson (In reEllingon), 63 B.R 271,277 (Bankr. N.D. lowa 1986). See a so Boroff
v. Tully (Inre Tully), 818 F.2d 106, 111 (1st Cir. 1987) (holding defense not avai lable when it should have been
evident).
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FN141]. See, e.g., Raymasv. Collins(InreCoallins), 19 B.R. 874, 877 (Bankr. M.D. Fla. 1982) (court did not believe
debtor).

[FN142]. 11 U.S.C. 8§ 727(a)(5) (1988). For the relevant text of this provision, see supra note 26.

FN143]. See, eg., Farouki v. Emirates Bank Int'l, Ltd., 14 F.3d 244, 251 (4th Cir. 1994) (failing to explain what
happened to corporate stock owned by deftor); First Federated Life Ins. Co. v. Martin (In re Martin), 698 F.2d 883,
886 (7th Cir. 1983) (failing to explain what happened to $15,000 in cash).

[EN144]. 11 U.S.C. 8§ 727(a)(5) (1988).

FN145]. A few bankruptcy oourts correcly have rejected advice of counsel as anexcuseunder 8§ 727(a)(5). See, eg.,
Randolph v. Somerville (Inre Somerville), 73 B.R. 826, 837 (Bankr. E.D. Pa. 1987); In re Taubman, No. 3-89-01642,
1991 WL 225982, at *5-6 (Bankr. S.D. Ohio Oct. 25, 1991).

[FN146]. 18 U.S.C. 8§ 152 (1988). For the relevant text of this provision, see supra note 28.

[EN147]. 11 U.S.C. §522(g)(1) (1988). For a discussion of thisprovision, see supranotes 34-36& accompanying text.

FN148]. Congress recently passed the Bankruptcy Reform Act of 1994, Pub. L. No. 103-394, 108 Stat. 4106 (1994).
The new law authori zes the cregtion of a " Bankruptcy Review Commisson® to study the bankruptcy sygem and
recommend changes. See id. §§ 601-10, 108 Stat. at 4147-50.

FN149]. TheA dministr ative Office of the United States Cour tskeepsstatisti csonthenumber of bankruptcy casesfiled
each year. It also keeps track of which chapter of the Bankruptcy Code governs each case and whether the debtor is
anindividual or abusiness. See e.g., DIRECTOR OFTHE ADMIN. OFFICE OF THEUNITED STATES COURTS
ANN. REP. app. 1, at 92-97 (1989).

FN150]. For an exceptionally lucid explanation of these perspedives, see Frank H. Easterbrook, The Supreme Court,
1983 Term-Foreword: The Court and the Economic System, 98 HARV. L. REV. 4, 10-12 (1984). See also Jason S.
Johngon, Uncertainty, Chaos, and the Torts Pracess: An Econamic Analysis of Legal Form, 76 CORNELL L. REV.
341, 347 (1991); LaurenceH. Tribe Constitutional Calculus Equal Jugice ar Economic Effidency?, 98 HARV. L.
REV. 592, 593 (1985).

FN151]. Easterbrook, supra note 150, at 11.

FN152]. Id.

FEN153]. Baroffv. Tuly (InreTully), 818 F.2d 106, 111 (1st Cir. 1987).

FN154]. Raymos v. Collins (In re Coallins), 19 B.R. 874, 877 (Bankr. M.D. Fla. 1982).
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FN155]. See, e.g., MODEL RULES OF PROFESSIONAL CONDUCT Rule 1.2(d) (1983) ( "A lawyer shal not

counsel aclient to engage, or assist aclient, in conduct that thelawyer knowsis criminal or fraudulent ....); id. Rule
3.4 ("A lawyer shall not ... counsel or assist awitness totestify falsely ...").

[EN156]. See Fed. R. Bankr. P. 9011.

[EN157]. See supratext accompanying notes 30-33.

[EN158]. See Barker v. Henderson, Franklin, Starnes & Hdt, 797 F.2d 490, 496 (7th Cir. 1986) (depicting the
difficulty df showing that alaw firm acted with scienter).

[EN159]. See Grunbaum, supranote 17, at 1.

FN160]. Walsh, supra note 30, at Al.

FN161]. See, e.g., Fed. R. Bankr. P. Forms 1, 6, 7.

FN162]. Bankruptcy Form 6 already containsthe brief statement: "Penalty for makingfal s staement or concealing
property. Fine of up to $500,000 or imprisonment for up to5 years or bath. 18 U.S.C. 88 152 and 3571." Id. Form 6.

FN163]. See Lynn M. LadPucki, The Demogr aphics of Bankruptcy Practice 63 AM. BANKR. L.J. 289, 289 (1989).
Admission to adistrict court usually involves little more than demonstrating membership in the state bar. Id.

FN164]. Another possible way to help ensure that lawyers do not provide eroneous advice to clients would be to
require all bankruptcy attorneys to obtain saome kind of certification in bankruptcy. Although thisrequirement might
produce better educated bankruptcy lawyers, it also might reduce the size of the bankruptcy bar. It may aso
unjugdifiably driveup thepricefor bankruptcy representation.

[FN165]. See 11 U.S.C. § 525(c)(3) (1988).

FN166]. See Bankruptcy Reform Act of 1994, Puh. L. No. 103-394, sec. 115, 108 Stat. 4106, 4118-19 (to be codified
at 11 U.S.C. § 341(d)).

FN167]. See, eg., Subgantial Understatement of Income Tax, 26 C.F.R. § 1.6662-4(0)(4)(ii) (1993); Imposi tion of
Initial Taxes 26 C.F.R.853.4941(9)-(1)(b)(6) (1993). SeegenerallyMargueite R Hutton, When isRdiance on aTax
Advisor Reasonable Cause for Waiving Penalties, 71 J. TAX'N 330 (1989).

[EN168]. 26 C.F.R. 8 1.6662-4(q)(4)(ii).

[FN169]. 1d. § 53.4941(a)-(1)(b)(6).



