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BOOK REVIEW
*681 BANKRUPTCY AS A BUSINESS TOOL

STRATEGIC BANKRUPTCY: HOW CORPORATIONS AND CREDITORS USE CHAPTER 11 TO THEIR
ADVANTAGE. BY KEVIN J. DELANEY.[ENd] BERKELEY: UNIVERSTY OF CALIFORNIA
PRESS, 1992. PP.1X; 213. $23.95. [FNdd

Gregory E. Maggs [FNal

Evenif you have not been trying to follow devel gomentsin bankr uptcy law, you probably havenoticed tha something
significant is happening. Newspape's everywhereare reporting astonishing increases in the number of bank ruptcy
casesfiled,[FN1] the Supreme Court seems to be tackling one bankr uptcy issue after another, [FN2] and member s of
Congress increasingly are talking about bankruptcy reform. [FN3] Thecountry, in short, * 682 is experiencing what
many are calling a "bankruptcy boom"-perhaps thebigges boom ever.[FN4] Bankruptcylaw, asaresult, rarely has
recdved so much attention.

Some agpects o the bankruptcy sygem now under scrutiny invdve technical details that surely could interest only
speciaists. Y et, many of themost controversial developmentsi nvolvefundamental issuesthat requi relittl e bankruptcy
expertise to understand. Those unfamiliar with the system who would like toknow more now have an oppartunity to
catch up. A handfu of authors, sensing the need for accessble commentary on bankruptcy law, recently have
undertaken to write readable books informing the public about what is going on. These new publications include
Strategic Bankruptcy by socid ogy professor Kevin J. Ddaney. [FN5]

Delaney's book focuses on casesfiled under Chapter 11 of the Bankruptcy Code. [FN6] Enacted in 1978 as part of
amaja revision of the federal bank ruptcy laws Chapter 11 shieldstroul ed businesses from creditorswhileallowing
them to "reorganize." In areorganization, a corporation may reduce or rescheduleits dboligations, solongasit treats
similarly situatedcreditars alike and pays them over timeat | east what theywouldrece vein an immediateliquidati on.
[EN7] Although prior bankruptcy law also permitted corporations to reorganize, Chapter 11 bankruptcyis far more
common: the number o firmsin America attempting reorganization hasrisenfromaround 8000 per year at the end
of the 1970s [FN8] to a record of nearly 24,000 in 1991. [FN9]

This dramatic upsurge in filings rai ses the question of whether Chapter 11 has dtered the traditional nature of
bankruptcy in some way. After examining several highly publicized corporate reorganizations of the past decade,
Delaney concludes that it has In Strategic Bankruptcy, * 683 Delaney proposes to describe what he calls "a new way
of thinking about bankruptcy." [FN10] He explains:

Rather than viewing [Chapter 11] asa punishment, a neutral debt-cdlection system, or a market mechanism to
ensure nationwide efficiency, | prefer to think of the bankruptcy process [now] as a political arena in which
organizations invoke bankruptcy to avoid current financial burdens and shift future financial risk to other, more
vulnerable parties [FN11

In other words, according to Delaney, Chapter 11 hastransformed the bankr uptcy petition from a dreaded indication
of failure into something much different: a powerful and popular tool for accomplishing business objectives
unattainabl e outs de bankruptcy.

Although Delaney relies a little too heavily on anecdotal evidence and fails to discuss severd impartant matters
relevant to histhess, he accomplishes much of what he setsout to do. In Strategic Bankruptcy's six short chapters,
he describes the devd opment and current state of thelaw and documentsvariousways that corparations now can and
do use Chapter 11 to their advantage. Moreover, despite whatever shartcomings the book may have Strategic
Bankruptcy deserves attention simply because of its excdlent iming. Criticism of Chapter 11 is mounting, and
Congress in the near future amost certainly will address some of the subjects that Delaney discusses.
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I. Summary of the Book

A. Development of Strategic Bank ruptcies

Strategic Bankruptcy begins with a discussion of the varied treatment of insolvent dettors throughout history. In
chapte one, Delaney firg touchesupon the law during Roman times and in the Middle Ages, but then concentrates
on the five principal bankruptcy laws passed by Congressin 1800, 1841, 1867, 1898, and 1973. [FN12] In reviewing
thesefederal lavs, Delaney attemptstodescribe thepolitics surrounding their enactment and their rel ationship to pri or
English practices. Fromthishistorica overview, he makestwo general observations about bankruptcy law that have
importance in the book's subsequent chapters.

First, Delaney notes that the stigma of bankruptcy gradually has decreased, and that bankruptcy courtsincreasingly
have become institutions designed to resolve financial disputes and colled debts rather than to judgethe morality of
debtors. Invoking perhaps the standard example of this *684 long-term trend, Ddl aney notes that a debtor formerly
had to commit"an act of bankruptcy'-such as dsposing of assetsor attempting to fleea jurisdicion- before aeditors
couldfilean involuntary bankruptcypetition against him. [FN13] Thisrequirement, however, becamemoreand more
fictional until, in the 1978 Code, bankruptcy became viewed entirely as aquesti on of economic conditi on rather than
aremedy for debtor wrongdoing. [FN14

Seoond, Delaney assertsthat, during the entire history of the United States, interest groups have recognized that
"bankruptcy law isapolitical instrument that can elevate one group'sinterests at theexpenseof those of other groups.”

FN15] He notes, for example, that southern farmers opposed early 19th century bankruptcy laws out of fear that
northern lenders wauld use thethreat of invduntary bankruptcy to coerce payment. [FN16] Yet, with the invention
of voluntary bankruptcy and the possibility of a greater discharge, debtars gradually became the leading propanents
of bankruptcy laws in thiscountry. [FN17]

With these observations from history in mind, Ddaney turns his attention in the second chapter to contemporary
economic, legd, and popular theories about the natureof bankruptcy. Painting with abroad brush, Ddaney suggests
that economids largely seebankruptcy as a phenomenon of competition, hypahesizing that bankruptcies occur when
more efficient firms drive less efident firms aut of business. [FN18] By contrast, he says legal scholars typically
envis on reorganization as a procedure that, when praperly fundioning, can maximize the money availabe to the
credtorsof adistressed corparation. [FN19] Delaney asserts, * 685 however, that journalists have started to depict
Chapter 11 differentl y-not as a mar ket phenomenon or a law designed to enhanceefficiency, but as a business device
employed by management in amanner largely unrelaed to a firm's econamic condition and withaut regard to the
interestsof areditors. [FN20]

Delaney finds the journalists' view closest to reality but believesthat its detail sneed further explanation. He devotes
himself to this cause in the remainde of the book. In chaptersthree faur, and five, he attempts to demon strate how
three well-known firms recently have used Chapter 11 to their advantage. He begins by dexribing Manville
Corporatian's now famous filing in 1982 in the midst of an avalanche of lawsuits by persons injured by asbestos.

FN21] Hethen discusses Continental Airlines reorganization in 1983 during a period of disagreement over wages
with labar unions. [FN22] Next, he recounts how Texaco declared bankruptcy in 1987 after Pennzoil won a $10.53
billion jury verdict against it for tortiousinterference with contractual relations. [FN23

Delaney attemptsto show that the economic and | egal-academic theories cannot explain these three bankruptcies, but
that they all seemto fit withinthejournalists view of Chapter 11 and the historical trendsthat he observed in chapter
one. He points out that, in contrast to what the standar d economic model would pr edict, none of the cases involved
atruly failed business driven under by competition. Instead, he says, each caseinvolved a corparation with anonfatal
business problemfor which bankruptcy could provide aconvenient soluti on. Si milarly, notwithstandingthe conception
of bankruptcy held by legal scholar s, Delaney ar guesthat the thr ee bankruptcies did not serve as efficient procedures
for preserving going concernsto maximizethereurn tocreditors Rather, Ddaneyassats, thebank rupt ciesmay have
prejudiced creditor interests.

Thesethree cases, in Delaney'sview, show that companies can use Chapter 11 for accomplishing specific business
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goalsat the expense of others. Delaney, for instance, argues that Manvillefiled bankruptcy largely so that it could stay
collection of asbestos damage awards whileit settled with itsinsurers and so that it could createa reorganization plan
denying punitive damages to abest os claimants. [FN24] Continental Airlines, Delaney explains, used bankruptcy to
gain leveragein labor negotiations. [FN25] *686 Texaco, he asserts, used Chapter 11 to delay Pennzoil's attempt to
collect itsjudgment, thereby persuading Pennzoil to settlefar alesser amount (i.e., $3 billion instead of $10.53billion).

[FN26

Delaney describes each of thee cases as a "strategic bankruptcy," meaning a bankruptcy declared for "a limited
organizational or political goal that [a firm] had unsuccessfully pursued outside of the bankruptcy arena." [FN27
Strategic bankruptcies, he asserts, afford corporations the opportunity to "transform troublesome ties with other
organizations" "avad current financial burdens, and shift future financial risk to more vulnerable parties." [FN28
Reflecting on higory, he does nat find the use of strategic bankruptcieswhaly unexpected. Given the decreasing
stigma associated with bankruptcy over time and its traditional tendency to favor one group over another, Delaney
maintains that Chapter 11 represents a further stage in the bankruptcy system's cons stent pattern of development.

[FN29

B. How Strategic BankruptciesWork

How can a financdially sound company suddenly file a Chapter 11 petition? Deaney argues that, in order to use
Chapter 11 strategically, a firm bagcally only needs to avoid an appearance o bad faith. [FN30] Thus, a business
contemplating usi ng reorganization proceedings to achieve goals unat tainable outside bankr uptcy must take actions
to make itself look insolvent. [FN31] Compani es succeed in this endeavor, Delaney asserts, by employing six key
tactics. Inwhat really makes up the heart of his book, Delaney denominates and describes these tacti cs as follows:

1. "Defining Assets and Liabilities." [FN32]-Healthy carporations foremod may shape a dam to bankruptcy,
accadingtoDédaney, smply by altering howthey list their asstsand liahilitiesin ther accounting statements. [FN33
For example, until shortlybeforeit filed its Chapter 11 petition, the Manville Corparation refused tostate the potential
future products clams as liabilities because it considered them inestimable. Y &, immealiatdy prior tofiling-and
without much explanati on-the asbesos firm suddenlyval uedthe claimsat $2 billion and listed them asliabilities. * 687
This accounting change instantly made the company appear insdvent. [FN34

2. "Defining the '‘Bankrupt Unit."' [FN35]-Delaney oberves that businesses organized into parent and subsidiary
corporations may exploit their structure by limiting how much of the business declares bankruptcy. He notes, for
instance, that TexasAir owned 90% of Continental but did not declare bankruptcy when Continental filed its Chapter
11 petition. Although the two affiliated entities together might not have appeared insolvent, Continental by itself

apparently did. [FN36

3. "Shifting Assetsfrom a'Bankrupt Unit' to a'Non-bankrupt Unit."" [FN37]-Businesses, Delaney asserts, al so may
alter their financial appearance by shifting assets among any existing parent and subsidiary corporations prior to
bankrupt cy. For instance, healleges, Continental Airlinestransferred considerablepropertyto TexasAirinpreparation

for itsfiling. [EN38

4. "Taking Action to Ensure Bankrupt Status." [FN39]-Delaney suggeds that firms dso may take various adions
to promoteconditionsthat make bankr uptcy ook legitimate. Conti nental Airli nesemployed thi stactic, heasserts, when
it took negdiating positions calaulated to bring about a strike that appeared serious enough to warrant declaring

bankruptcy. [FN40

5. "Process of Company Valuation." [FN41]-As ahersalso have observed, [FN42] Delaney notes that corporations
often can manipulatetheir apparent value by tinkering with estimates of future earnings and capi talization rates. Prior
to bankruptcy, firms can make themselves ook broke, while in bankr uptcy they can attempt to reverse their financial

picture. [FN43]

*688 6. "Legal and Linguistic Strategies." [FN44]-Delaney suggeds that hew phrases and choice wording alsocan
help legitimate aclaim to bankruptcy. He notesthat Texaco, which had a net worth of $23 hillion to $26 hillion, could
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have paid Pennzoil's$10 billion judgment without liquidating all of its assets.[FN45] Yet, in hisview, by repeatedly
describing full payment as "financially impractical," Texaco made bankruptcy gppear less abusive. [FN46

C. Concluding Observations

Delaney makes two impartant points in describing strategic bankruptcies and identifying the six tactics descri bed
above. First, he notes that businesses generally have to please two audiences. They want to make themselves look
bankrupt to sati<fy the bankruptcy court. Yet, at the sametime, they donot wish to present themselvesin a negative
light to potential customers, lenders, and investars. Delaney illustrates this dilemmawith atdling examplefrom the
ManvilleCorpor ation bankruptcy. Immediately after it fil ed aChapter 11 petition indicatingthat adedosclaimswee
rendering it insolvent, the company todk out full page advertisaments in newspapers asserting inconsistently that
"'nothing is wrong with aur businesses."' [FN47]

Secand, Delaney surmisesthat firms have differing abilitiesto make themselves ook like legitimate candidat es for
reorganization. He suggests:
At one extreme of the continuum are firms with a s ngle concr ete, indi sputable liability and a single concr ete,
indisputableasset. Thereisthuslitle debateove the assetsand liabilitiesof the firm and hencelittle strategi ¢ action
to shapethe claim to bankruptcy. [FN48]

Other corporations havea greater opportunity to paint their financial pictureto suit the bankruptcy courts. He states:

At theother end o thecontinuum are firms with very vague, arguable liabilities (e.g., contestable damage awards
such asfuture asbestos liabilities; non-concrete costs associated with labor contracts, such as seniority provisions and
work rules) and vague, arguable assets (e.g., patents, inventions, products with high risk/return potential, firm value
attached mainly to campany name and reputation rather than to actual products). [FN49

*689 Manvill e, Continental, and Texaco, he asserts, resemblethelatter firms morethan theformer and thus could use
Chapter 11 relatively easily. [FN50

Deaney concludes by observing that, just as the reasons for filing bankruptcy have changed, so too have the topics
that bankruptcy courtsmust address. Because Chapter 11 doesnot have the stigmathat other formsof bank rupt cy have
had in the past, Chapter 11 proceeding invite nontraditional issues [FN51] "Bankruptcy court,” he states, "isnow a
political arena where we are resolving such crucial social isues as the adestos crisis, the IUD health crisis, the
rel ationship between workersand owners, the sanctity of legall y negotiated labar contractsand pension plans, and the
rules of thecorporatetakeover game.” [FN52] Asatask for thefuture, hestates, we will "need to assess whether the
bankruptcy arenais the proper place to make these decisions.” [FN53]

I1. Strategic Bankruptcy in the Context of Recent Criticisms of Chapter 11

Delaney has written on atimely subject. 1fthe year 1991 markedthe high point in Chapte 11 filings, the year 1992
emerged asthe recordyear for complainingabout how the sysemwork s. Critics from many di fferent backgroundsnow
areurging Congresstoreform or repeal Chapter 11.[FN54] Congress in reponse, recently hascontemplaed forming
a blue-ribbon panel to gudy the Bankruptcy Cade and to recommend revisions. [FN55

Dd aney takes little part in this criticism. As a sociologist, he seeks *690 to suggest a new way of thinking about
bankruptcy. He thus abstains from finding particular faults with the law o suggesting specific reforms. Y et, what
othersnow are saying about Chapter 11 hel psto place Strategic Bankr uptcy's contribution into context. 1n someways,
Delaneysunderstandi ng of cor poratereor ganizationscoi ncideswith that of those now criticizing Chapter 11. In other
areas, howeve, Delaney eithe has diverged from thdar views or overlooked their criticisms despite the criticisms
relevance to his thesis.

A. Useof Chapter 11 by Solvent Firms
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Criticsof the bankruptcy system have long suggested that firmsar e abusing Chapter 11 by attempting rearganizations
when they are not "really broke™ [EN56] Many writers have cited the Manville, Continental, and Texaco filings
discussed at length in Strategic Bankruptcy as examples [FN57] Delaney, insomeways, hasgonebeyond what others
have said His catalog of the maneuvers that corporations use for what he calls "gaining the designation 'bankrupt, "'

FN58] for example, appears unique and may prove helpful to those considering legal reforms. He aso doesafinejob
of stating patential budness advantages of reorganization, such asredudng the leverage of creditars and labor unions
asin the Texaco and Continental cases, or in limiting liability asin the Manville case.

The book's treatment of the subject, however, has a few weaknesses. Most significantly, athough Del aney
occasicnally cites sections of the Bankruptcy Code, the vast magjarity of the text speaksin general terms without
focusing on what the law specifically states. For instance, although the book spends a great deal of time stating that
healthy corporations are taking actions to make themselveslook "suffidently" bankrupt, Delaney does not invedigate
adequately the legal need for these actions.

The Bankruptcy Codeimpasesno explidt financial requirements on* 691 debtars seeking to useChapter 11. Firms,
at most, face only indirect obstacles. The Code, for instance, requiresthat debtors fil e their reor ganization plansin
"good faith" [FN59] and allows thebankruptcy court to dismiss Chapter 11 actions "for cause." [FN60] Some caurts
have held that, in light of these provisians, firms actually must file Chapter 11 casesin good faith. [EN61] Yet, the
issue whether the Code provides a basis for dismissing "strategic bankruptcies’ for lack of good faith remains quite
unclear. [FN62

The book, similarly, does not address adequately the Code provisions aimed a preventing corpor aions from
mani pulatingtheir financial condition prior tobankruptcy. Delaney, for example, states that cor porations may affect
theappearanceof their financid condition in part by altering their methods of accounting far liabilities, shifting asets
to affiliated entities not i n bankruptcy, and tinkeri ng with the estimates of their futureearnings. [FN63] Yet, hegives
scant attention to the Code's requirement that bank ruptcy courts must determine for themselves the value of creditors
claims, [FN64] or the Codés various prohihitions againg parting with assets on the eveof bankruptcy. [FN65] These
matters also will need more attention before srious effats to reform Chapter 11 may proceed.

Finally, Delaney might have improved the book by gathering more empirical evidence about the str ategi ¢ use of
bankruptcy by solvent firms. The bodk's argument essentially rests on only three cases. Y &, asindicated above, about
24,000 firms declared bankruptcy in 1991. [FN66] Drawing conclusonsabout such abroad-based activity from such
asmall sample needlessto say, carriesgreat risks. [FN67] Evenif Delaney'sthesisappearslargely correctinali mited
context based on the examples that he uses, the subject regquires much further rigorous work.

*692 B. Social Prodems

Many observers, in addition to Delaney, al so have noted that bankruptcy courtsincreasingly are dealing with difficult
subjeds, like theashestos and IUD crises that gobeyond traditional debtor-creditor disputes. Critics of Chapter 11
maintain that thistrend has made bankruptcy courts a "dumping ground for unsolved social problems,” [FN68
digtr acting them from their i ntended duties and preventi ng other bodies from devising proper answer s. Defenders of
Chapter 11, however, assert that the law's ahility to allow privae partiesto work aut these nontraditional maters
among themsdves may vay wdl provide better solutions than socialized forms o relief. [FN69

Delaney, as noted, recognizes the changing character of theissuesin bankruptcy toward the end of hisbodk. He even
contributestothediscussion of this phenomenon by emphasi zing thehistorical background that led to its devel opment.
Y et, he fdls somewhat short in dealingwith the topic on the merits. Merely raising thequestion whet her bankruptcy
courts shoud resolve such matters accamplishes little now that others already have seen the issueand begun taking
sidesonit.

C. Other Current Complaints About Chapter 11

Given the relati vely short length of Strategic Bankruptcy, D elaney could address only a limited number of topics.
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Certainly, he did not have to explare all of the problems with current bank ruptcy law in one book. However, given
what he does say, Delaney probably shoul d have discussed at least threeother principal problemswith Chapter 11 now
widely perceived and asserted by critics.

1. Costs.-One citicism of Chapter 11, repeated in newspapers, law reviews, and the hdls of Congress, now
overshadows all others: the reorganization process takes too long and costs too much for it to help most debtors.
Experience indi cates that the |l onger reorgani zati on proceedingstake, the less likely the debtor will survive. [FN70
Although the Bankruptcy Code, in theory, allowsthe process to tke placerapidly, [FN71] Chapter 11 proceedingsin
practice may drag on for more than half a decade.

*693 What accounts for the delay? Commentators increasngly are suggesting that management and legal counsel,
at present, have too little incentive to hurry. The officers and directors of a company may lose their jobs afte a
reorganization, [FN72] and athough courts must approve all fees paid to prafessonals, [FN73] attorneys often reap
huge sumsso long asacase remainsin court. TheLTV Cor poration, for exampl e, recentl y spent about $200 mil lion
in legal feesin rearganization proceedings panning six years. [FN74

If Chapter 11 really doestake too long and cost too mudh, then readers o Delaney's ook mug wonde how firms can
afford to pursue bankruptci es for strategic reasons. Ddaney, unfortunaey, says little about the costs and dd ays
associated with Chapter 11. His examples of the Manville, Continental, and Texaco bankruptcies, even if accurately
described, do not appear totel thefull sory.

2. Too Rich or Too Poor?While same critics agree with Del aney that cor porations using Chapter 11 tend to have
suffident asses to make reorganization proceedngs unnecessary, othes bdieve that the goposte occurs more
frequently. Credible statistics, in fact, show that, at most, only about ten to twelve percent of all reorganizations
succeed. [FN75] Professor Michael Bradley and attorney Michael Rosenzweig, moreover, have completed a study
suggesting that corporations seeking to reorganize under the Bankruptcy Code have significantly lowea potential
earnings than those of firmsfiling under pre-1978 bankruptcy law, and that bondholders and stockholders now lose
far morein reorganizationsthan they did previausly. [EN76] Astheyputit, " existing law pushes tr oubled compani es
toward reorganization ..., even where liquidation might make more sense." [EN77

Strategi ¢ Bankruptcy would have benefitted from some disaussion o this contrary thesis Again, although Delaney's
analysisof the*694 Manville, Conti nental, and Texaco cases may appear correct, these cases very wel may constitute
exceptions to what happens generally. If so, then strategic bankruptcies may desave additional scrutiny when
Congr ess looks at possible reforms to the law.

3. Treating All Businesses Alike.-Numeraus critics are saying that Chapter 11 improperly treatsall debtors pretty
much the same, regardless of thar sizeor the nature of the claimsagainst them. Some have suggested, for exampl e,
that asmall firm's credi tors (often few in number) may need less of the slow and expengve procedural mechanisms
that are designed to protect anonymous seaurity holders with little knowledge of the dettor's affairs. [FN78] Others
have called for spedal provisions for firms facing claimsfor ashestosrelated injures. [FN79] Byfocusng exclusivdy
on largecorporationsand fai ling to di stinguish them by thetypesof their creditors, Delaneymay have aded too hastily
in attemptingto characterize what ishappening under Chapter 11. What may hold true far Texacoand Manvillemay
not hold true far businessesnowhere close to making the Fartune 500 list.

D. Conclusion

When Congress enacted the Bankruptcy Code in 1978, it may not have had a clear idea of what Chapter 11 would
accomplish or how it would work in practice. Even questions as basic as whetha Congress wanted aeditors to
sacrifice their ri ghts for the good of others, such as the employees of failed businesses, remain disputed. [FN8Q] Yet,
regardless of what Congressori ginally intended, bankruptcy court sand liti gantsnow have experimented with corporate
reorgani zationsfor fourteen years. This experience should provideasuitablebass, tothose willing to | ook, for making
normative judgments about the system and for devising reforms.

Deaney, as noted, primarily sought to document a social phenomenon in writing Strategic Bankruptcy and not to
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advocate any particuar position. He has succeeded in produdng a readable book that general audiences will find
informative. Thequestionwhether Chapter 11 should encourageor discouragethe strategic usesthat Delaney believes
he has discerned deserves the attention of Congressas it contemplatesrevision of the Bankruptcy Code in thenear
future. Strategic Bankruptcy, although *695 not comprehensive in its treament of the relevant issues, at least should
suggest ways in which revisions of the Code might proceed.

[ENd]. Associ aeProfessor of Sociology, TempleUniversity. B.A. 1982, Georgetown University; M.A. 1987, Ph.D.
1989, State University of New York at Stony Brook.

FNdd]. Hereindfter cited by page number only.

[FNa]. Asdstant Professor, The Universty of Texas School of Law. A.B. 1985, J.D. 1988, Harvard Uni versty.

FN1]. See, e.g., Bankruptcies Up in Peaiod, N.Y. TIMES, June 16, 1992, at D14 (citing a 9.5% increase in
first-quarter bankruptcy filings naionwide from 1991 to 1992); John H. Kennedy, Facing the Cash Crunch:
Bankruptcy Filings Skyrocket, BOSTON GLOBE, June3, 1992, at 1 (reporting arecord number of bankruptcy filings
in Massachusettsin 1992); Mary L. Vellinga, More Debtors Going Without Lawyers, SACRAMENTO BEE, Mar. 1,
1992, availablein DIALOG, SCRMTO-BEE File ("Bankruptcy is booming right now ....").

FN2]. See Gregory E. Maggs, The Pace Hcks Up, LEGAL TIMES, Sept. 30, 1991, Spec. Supp. at 26.

FN3]. See, e.g., Metzenbaum Charges Fees Leave Little for Those System Is Supposed to Protect, Pens. & Ben. Daily
(BNA), Mar. 31, 1992, availablein LEXIS, BNA Library, BNAPEN File[hereinafter M etzenbaum Fees] (d scussing
the problem o high attorneys' fees in bankruptcy actions and debating possible solutions to be induded in a
compr ehensive bankruptcy reform bill); Senate Passage of Bankruptcy Reform Bill Makes Action in Hause Vital,
Bankeas Say, Banking Rep. (BNA), June 22, 1992, availabe in LEXIS, BNA Library, BNABNK File (1992)
[hereinafter Senate Refarm Bill] (discussing the favorable reaction to the Senate's bankruptcy reform bill intended to
end abuse of the bankruptcy system).

In October 1992, the House and Senate Judi ciary Committees agreed on acompromisebill that would have amended
several dozen sections of the Bankruptcy Code and created a commission to study further reforms. The proposal,
howeve, did nat become law becausethe House adjourned without voting on it. See Congr ess Adjourns; Bankruptcy
Reform Bill Diesin the House, ABI LEGIS. BULL., Oct. 8, 1992, at 1, 1-2. Experts predict that the new Congress
will pass asimilar measurein 1993. See ABI Chairman Lauds Congressiond Efforts, AM . BANKR. INST. J, Nov.
1992, at 1.

FN4]. See Kurt Eichenwa d, Wal | Street Preparesfor aFailure Boom, N.Y. TIMES, Dec. 31, 1989, § 3, at 1; David
Satterfield, The Boomin Bankruptd es: Recesson, LessStigma BringMoreCompanies Consumersto Court, MIAMI
HERALD, Jan. 27, 1992, at B20. Writers about bankruptcy apparently do not have very creative vocabularies-for
historical perspediveson increasesin bankruptcy filings, see GEORGE SULLIVAN, THE BOOM IN GOINGBUST:
THE THREAT OF A NATIONAL SCANDAL IN CONSUMER BANKRUPTCY (1968); Van Countryman,
Bankruptcy Boam, 77 HARV. L. REV. 1452 (1964).

FN5]. Other recent, accessible books about bankruptcy include RONALD J. BACIGAL, THE LIMITS OF
LITIGATION: THE DALKON SHIELD CONTROVERSY (1990); LAURENCE H. KALLEN, CORPORATE
WELFARE: THE MEGABANKRUPTCIES OF THE 80SAND 90S (1991); RICHARD B. SOBOL, BENDING THE
LAW: THE STORY OF THE DALKON SHIELD BANKRUPTCY (1991); SOL STEIN, A FEAST FOR LAWY ERS:
INSIDE CHAPTER 11: AN EXPOSE (1989).
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[ENG]. 11 U.S.C. 8§ 1101-1174 (1988).

[EN7]. Seeid. § 1123(a)(4) (equal treatment); § 1129(a)(7)(A)(ii) (minimum payment).

FN8]. See ANNUAL REPORT OF THE DIRECTOR OF THE ADMINISTRATIVE OFFICE OF THE UNITED
STATES COURTS 544 (1981).

FN9]. Bankruptcies Surge, CORP. FIN. WEEK, Mar. 9,1992, at 5. Asof thiswriting, the Admi nistrative Office of
the United States Courts has not published its official count of last year's Chapter 11 filings.

EN10]. P. 162.

FN11]. Id.

EN12]. Pp. 18-34.

EN13]. P. 13.

FN14]. Pp. 16-17. For similar observations, see ELIZABETH WARREN & JAY L. WESTBROOK, THE LAW OF
DEBTORS AND CREDI TORS 416-17 (2d ed. 1991) (as=ertingthat the"act of bankruptcy' requirement disregar ded
thefinanci a conditi on of the debtor and caused delaysin resolving the case); | srael Treiman, Acts of Bankruptcy: A
Medieval ConceptinModern BankruptcyLaw, 52 HARV. L. REV. 189, 200 (1938) ("Instead of dealing primarily with
the legd phenamenon invdved in the deltor's conduct, [modern bankruptcy law] seeks to regulate the ecanomic
situation that arises out of the debtor's financial condition.” (emphasisin original)).

[EN15]. P. 35.

EN16]. P. 19.

[EN17]. Cf. pp. 19-21.

FN18]. Delaney rlieson HOWARD E. ALDRICH, ORGANIZATIONSAND ENVIRONMENTS (1979); ALBERT
HIRSHMAN, EXIT, VOICEAND LOYALTY: RESPONSES TO DECLINE IN FIRMS, ORGANIZATIONS, AND
STATESS (1970); Armen A. Alchian, Biological Analogies in the Theory of the Firm: Comment, 43 AM. ECON.
REV. 600, 600-03 (1953); Richard H. Day, Adaptive Processes in Economic Theory, in ADAPTIVE ECONOMIC
MODELS 1-38 (Richard H. Day & Theodore Groves eds., 1975); and Michagl T. Hannan & John Freeman, The
Population Ecology of Organizations, 82 AM. J. SOC. 929 (1977). Seep. 39.

[EN19]. Delaney relieson THOMAS H. JACKSON, THE LOGIC AND LIMITS OF BANKRUPTCY LAW (1986);
RICHARD A. POSNER, ECONOMIC ANALY SISOF LAW (1972) ; Dougl asG. Baird, A Wor Id Without Bankruptcy,
LAW & CONTEMP. PROBS., Spring 1987, at 173-93; John C. Weistart, The Costs of Bankruptcy, LAW &
CONTEMP. PROBS., Autumn 1977, at 107-22; and J. Fred Westan, Some Economic Fundamentals for an Analysis
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