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36 B.C. L. Rev. 619 (1995)

*619 DETERMINING THE RIGHTS AND LIABILITIES OF THE REMITTER OF A NEGOTIABLE
INSTRUMENT: A THEORY APPLIED TO SOME UNSETTLED QUESTIONS [FNd1

Gregory E. Maggs [FNal]
The rights of a remitter are the rights that the Code forgot. [FN1

Article 3 of the Uniform Commercial Code (" UCC" or the "Code") strives to establish a concise set of rulesto govern
themillions of negotiablei nstr ument transactionsthat tak e place every day. For themost part, it doesan excell ent job.
Thearticle spells ou, in straight-forward terms, the rights and liabilities of the vast majority of parties who typically
come into contad with checks and promissory notes, such asmakers, [EN2] issuers [FN3] drawers, [FN4] drawees,

FN5] indorsers,[FN6] acceptors, [FN7] and holders.[FN8] Article 3, however, comes up shart in itstreatment of one
*620 important participant in many negatiable indrument transadions the remitter.

The present official text of article 3 definesa remitter as"aper son who purchases an instrument from itsissuer if the
instrument is payable to an identified person other than the purchaser." [FN9] Many transadions invdving cashier's
checks, [FN10] teller's checks, [FN11] and money orders [FN12] involve a remitter. [FN13] Banks and other
institutionsissue and sell these instrumentsfor their face vdue plusasmall charge [FN14] For example, suppo<e that
a buye wants to purchase an autamabile, but the dealer refusesto take a persona check. As an dter native way of
paying for the vehicle, thebuyer mayproaurea cashier'sched fram abank and ask the bank tomake the check payable
to the dealer. In thistransadion, the buye would be a remitte because the buye is purchasing an instrument, the
cashier's check, from an issuer, the bank, and the ched is payalle to a person other than its purchaser--it is payable
to thedealer rathe than the buyer.

Unfortunately, apart from defining remi tters, article 3 says amost nothing about them. Although a few sedionsand
official comments mention them, [EN15] the article does not giveremitters the comprehensive treatment afforded
other participantsin negotiableinstrument transactions. The article's silence has left uncertain awide variety of basc
guegionsabout theremitter'sright sand liabilities. T hese questionsinclude, for example, whether aremitter can obtain
a refund of the purchase price of an instrument; whether a remitter can enforce an instrument; whether a remitter
makes transfer or presentment war ranties; and whether aremitter has i mplied contractual liabilities.

This essay attempts to show how ourts shoud answer these and many other unsettled issues. Part | explains why
somepeopleand businessesenter into remitter transactions. Part |1 describeswhat little the Uniform Commercial Code
and other sourcesof law say abaut *621 remitters. Part |11 presents aframework far courts deciding questions about
remitters. It argues that courts should recognize the rights and liabi lities establ ished by the Code and by precedent.
Although courtshave the power to create additional rightsand liahilities as amatter of common law, in answering
unsettled questions they should declineto exercise that powe except in very limited circumstances. Parts IV and V
apply this theory to a aollection of issues about remitters' rights and liabilities Part VI states a brief condusion.

I. USE OF REMITTER TRANSACTIONS
A party who wantsto pay asum of money generally can make the paymentin a variety of ways. A consumer, for
example, might pay for i tems purchased at astor e in cash, by credit card, or with acheck or money order. A business
similarly might pay for supplieswith afundstransfer or aletter of credit. Typically, consumers and businesses will
want to tailor thar transactions to the specific drcumsances of each transadion.
Thefollowing discussion considers why some parties choose to make payments by remitting negotiable instruments.

It addresses both legitimate and illegiti mate uses of remitter transactions.

A. Legitimate Uses
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Most people who use remitter transactions probably have legitimate reasons. They are not trying to cheat anyone or
commit any form o crime. They Smply want to pay money in an economical form that provides them aiitable
protection and is satisfactory to the party reaeiving payment.

A remitter is a person who purchases an instrument from itsissuer if the instrument ispayal e to a person cther than
the purchaser. [FN16] People become remitters, as a result, only after making two choices. First, they decide to
purchase an i nstrument issued by someone else. Second, they dedde to mak e the i nstrument payabl e to the person
receiving payment. Both decisions make sense in certain circumstances.

Some remitters purchase these instruments because they have to pay money toa person who refusesto accept any
other form of payment. Most car dealers far exampe, requiretheir customers to pay for new cars using one of these
instruments. They will not take payment *622 by cash or credit card and generally do not accept personal checks.

A person can justify refusing to take anything but a cashi er'scheck or teller'scheck becausetheseinstrumentsi nvolve
few risks. Unlike personal checks, they almost neve bounce. In addition, they generally do not attract thieves the way
that lar ge sums of cash might. Mareover, in contrast toother fams of payment, such as payment by credit card, these
instruments do not impose cods on the pason recdaving them. [FN17]

Remittersal sobuy cashier's checks, tdler'scheds o money ardersbecausethey do nat havechedking accounts and
do not want to pay in cash. A pasonwith asmall income, far example, may purchase one of these instruments to
facilitate ssnding money to arelative. Although these instruments entail somerisks, [FN18] they do na invdvethe
perils asociated with cash.

A person who decides to purchase a cashier's check, teller's check or other instrument has several choices in
determining how to complete the instrument. For exampl e, suppose acansumer ded destobuy aboat from a merchant
using a cashier's check. The consumer could make the instrument payable in three different ways.

First, the consumer could ask the bank to name the merchant as the sole payee of the check. The consumer, in this
case, would became the remitte of the check. [FN19] The consumer then coud payfor the boat Smply by delivering
the instrument tothe merchant. [EN20

Second, the consumer could ask the bank to name both the consumer and the merchant as a ternative payees. For
example, the cashier's check could read: "Pay tothe order of CONSUMER or MERCHANT." [EN21] Although the
consumer wauld not qualify as a remitter, he or she cauld pay for the boat Smply by delivering the instrument.

Third, the consumer cauld ask the bank to nameonly the consumer asthe payee of the instrument. The consumer
could pay for the boa by indordng the chedk and delivering it to theseller. [FN22] Again, the * 623 consumer, in this
situaion, would nat fall within the definition of a remitter.

The conumer faced with thesealternaives may prefer the second and third options to the first gption becausethe
rights of a remitter reman quite undear. By contrag, the Codeis explidt about the rights of the alternative or sde
payee of a negotialde instrument. They not anly may negotiatethe instrument, but also may enforce it. [FN23]

The consumer's pr eferences, however, may have to give way tothose of the merchant. The merchant may prefer the
first option, in which the consumer becomes ar emitter, for severa reasons. Most impor tantly, the merchant may not
underdand the other forms o structuring the transaction. By custom, most people who use cashier's checksto buy
goodsmake the instrument payald e to the merchant. [FN24] The mer chant may not want t o experiment with any other
arrangement.

The merchant aso may hesitate to accept the other forms of payment because they may involve additional ri sks. For
example, the merchant may worry that the second option, i nwhich the bank | iststhe consumer asan alter native payee,
wouldallow theconsumer to steal thechedk and enforce it. The merchant may fear that thethird gption, in which the
bank lists only the consumer as a payee, will force it to rdy an the validity of theconaumer'sindorsement for its right
to enfarce the instrument. I f the merchant does not know the consumer, themerchant runsthe risk that the consumer
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has stolen the check and isforging someone else's name.

In al these situations, the parties will work out the form of the transaction according to their relative barganing
strength and their willingnessto give in on other factors, such as price. The merchant in this example might be able
toinsist that the consumer become aremitter. In another case, however, asupplier may not be able todictate theform
of acashier's check used by a business for payment. The result smply depends on the circumstances.

*624 B. llegiti mate Uses

Remitter transactions, at present, have one serious problem: criminals find them attractive because they afford
anonymity. Although cashier's checks and tdler'schecksgenerally contain aspaceto indicatetheremitter'sname, the
purchaser does not need to fill in the name. [EN25] A criminal thusmay purchase anduse one of these checks without
revealing much, if anything, about hisor her i dentity. This anonymity enables criminals to commit various forms of
wrongdoing.

Some criminals use remitter transacti ons to defraud merchants. One expert explains a typical scam used to buy
expensive automobiles:

The perpérator tellsthe car dealer that he intendsto buy the car. Hethen buys, under a phony name a cashia's
chedk at a prominent goad-sized community bank far $32, and scans the check on his peasonal computer, changing
it to $32,000. He goes back to pay thecar dedler after 5 PM, when the banks arecl osed and thedealer just assumes the
check isvalid. [FN26

In this situation, the perpetrator is a remitter and the dealer is the payee of the check.

The ploy works because thebank and deder pay little atention totheidentity of the remitter. The bank principally
wants to know wham it has to pay, not who baught thechedk. The deale (not thinking about the possibility that the
check might be void) merely wants to know which bank will pay the check. Newspapers regularly run stories about
swindle's who have gotten away with variations of this simpleruse. [FN27

Other crooks use remitter transactions to"launder money"--that is, to convert cash into something that authori ties
cannot trace and that doesnot appear suspiciaus. [FN28] For example supposea drug deale has severd thousand
dollarsin $100 bills. Thedrug dealer, like anyonee se, would not want to keep this much cash sitting ar ound the house
*625 because someone might steal it. Y et, the drug dealer also doesnot want to open a bank account because tax or
law enforcement authorities might discover it.

A drug dedler typically sdves this problem by using the cash to buy cashier's checks, which afford safety and
anonymity. Thedrug dealer, of course, will not want to put his or her own name on the checks. Instead, the drug dealer
typically asks the bank to name as payees either creditors or "fronts' who would be expected to receive a cashig's
chedk. The drug dealer thus becomes theremitter of the checks without attracting much attention.

Many large money laundering operations involve some variation of this scheme [FN29] In fad, the Treasury
Depatment dready haspromugated regu ations to combat money laundering through remitter transacti ons. These
regulati ons genera ly require banks to verify and record the identity of anyone purchasing acashier's check for more
than $3000. [FN30

I1. SOURCES OF LAW

Courtstend to consult threeprincipal saurces in deciding cases about ramitters: thetext and offidal canmentsof the
Code, [FN31] precedent decided before and after pramulgation o the Cade, [FN32] and the recommendations of
treati ses and law review artides. [FN33] The following sections describe the limited guidance that these sources
provide.
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*626 A. The Uniform Commercial Code

All fifty states and the District o Columhia have enacted article 3 of the UCC. [FN34] Two versions of the article,
however, now exist. These versions say dightly different thi ngs about remitters.

1. Official Text of the Pre-Revision Article 3

Prior to the 1990 revision of artide 3, all states had enacted what is now called the "pre-revision" versian of article
3. The pre-revision version came into existence in 1952, but went through minor changes over the years. [FN35
Although nolonge controlling in most states, the pre-revis on version of arti cle 3 has continuing relevance for two
reasons. First, it remains in force in the ningeen states and ather jurisdi ctions that have na ye adoptedthe revison.
Second, because awidevariety o precedent has accumulated under it, caurtswill continueto conault itwhen deciding
new remitter cases.

The pre-revision verson of article 3 mentions remitters in only one provision. Section 3-102(1)(a) describes the
"issue" of an instrument as "the first delivery of an instrument toaholder or aremitter." [FN36] Thi ssection accords
with the definition of remitter in therevised artide 3. [EN37] Moreover, like official comment 4 to section 3-302 of
the revised article3, [FN38] section 3-102(1)(a) also implies that remitters differ from holders.

Two offidal comments tothe pre-revision Code also mention remitters. Comment 1 tosedion 3-102 notes that the
descripti on of issue differsfrom the definition in the Negotiablel nstruments Law (the"N.I.L."), [EN39] auniform law
promulgated in 1896 and eventud ly * 627 enactedin all fifty staes.[FN40] Comment 2 tosedion 3-302usesremitters
in two examples showing howthe payee of an i nstrument can become a holder in due course. [FN41] These examples
differ little fram the one, described bdow, in dfidal comment 4 to the revised section 3-302. [FN42

2. The Revised Article 3

The American Law| nstitute and the National Confer ence of Commissi oner son Uni form State Lawsappr oved amajor
revis on of artide 3in 1990.[FN43] Asof the time of thiswriting, thi rty-one statesand the Di stri ct of Columbiahave
adopted this revison. [FN44] Presently, all other jurisdictions retain the pre-revision version of the article on their
books.

The 1990 version of article 3 addresses remittersin three sections. Thefirst of these sections, section 3-103, defines
variousterms including "remitter,” used throughout the article.[FN45] Sedion 3-201, the second sedtion mentioning
remitters, descri besthe "negotiati on” of instruments, aform of assignment. [FN46] Section 3-201 (b) saysthat abear er
instrument-- such as a check payable to cash--"may be negoti aed by transfer of possesion alone." [FN47] Section
3-201(b) also statesthat" e xcept for negotiation by aremitter,” negotiation of anonbearer instrument r equiresapr oper
indorsement. [FN48] Section 3-201(b), in other words, indicates that remitters can negotiate even nonbearer
instrumentswithout indorsement. Thus, if a consumer buys acashier's check payabletoamerchant, the consumer can
negotiate it simply by delivering it to the merchant. The consumer does not need to sign the check.

Section 3-312, thethird section in therevisedverson of article3 that di scusses remitters establishesa new procedure
for recovering the amount of log, desroyed, o std en cashie's checks, telle's checks, or * 628 certified checks [FN49]
The procedure requires a party who lases one df these instrumentstofilea "declaration of [oss' with theissuing bank
and to assume any liability that the bank might have on theinstrument. [FN50] Sections3-312(a) (3) (ii) and 3-312(b)
(i) include the"remitter” as one of the patieseligibleto use the procedure; both sections state that, in the case of a
cashier's check or tel ler's check, the person claiming the right to recover must be the remi tter or payee of the check.

EN51

In additi on to these three sections, six official comments to the current version of article 3 also mention remitters.
FN52] Of the six, only two are impor tant because they take controversia stances on issues that the text does not
address clearly. [FN53] Comment 4 to section 3-302 explicitly digtinguishes remitters fromholders. [FN54]
Additiondly, comment 1 to section 3-312 assa'ts that remitters do not havetheright to enforce ingruments. [FN55
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*629 B. Cases

A wide variety of cases have addressed the rights and liahilities of remitters. These cases fdl into two relevant
categories. Thefirst categary ind udescommon lav and aher casesded dedprior to enactment of the Cade. Theseoond
category includes all cases decided by courts after adopti on in their juri sdictions of article 3 of the Code.

1. Earlier Cases

Although not extensive, alaw of remitters existed priar to the promulgation o the Code. Casesin England began to
discuss remitters in the seventeenth century when bills of exchange had become a common form o negotiade
instrument. [FN56] By thelatenineteenth century, courtsin theUnited States also had rendered a variety of ded sions
on remitters [FN57] Some of these decisions, as Part 111 will show, remain highly influential.

States codified the law of negotiable instruments around the turn of the century. As noted above, between 1896 and
promulgation of the Code in the 1950s, every state adgpted the N.I.L. [EN58] The N.I.L., however, did not mention
remitters and thus did little to ddineate ther rights and liabilities. [FN59] As a resut, even after the N.I.L.'s
enactment, courtshad to deter minetherightsof remitter s by anal ogy to other parties whoserightsthe lawdefined and
by referencetopre-N.1.L. caselan.[FN60] Because casesrendered duri ngthisperiod thus do nat depend ontheN.I.L .,
courts shouldtreat them like common law precedent.

2. Cases Under the Code

Courts have issued scores of reported opinions on remitters under the Code. Parts IV and V of this essay address
several dozen of these *630 cases. For now, several generalizati ons about these decisions must suffice.

First, most caurts have found determining the rights and liabilities of remitters under the Code rather difficult.
Because the Code says o little about remitters, the courts simply have not had much guidance. As a reault, many
opinions rely on precedent rather than on statutary provisions. [FN61] Part 111 will exgain the legitimacy d this
approach.

Second, oourts have disagreed on a variety of issues that they have addressed. For exampl e, as Part IV will show,
courtscurrently disagree ebout thebasisfar allowing remitterstoreturn instruments and about whether remitters may
recover for wrongful payment. [FN62] Fortunately, because many casesonly have reached intermed ate wmurts the
conflictshave not becomepermanent. [FN63] At thispoint, the courts of last resort in most states sti Il have the power
to undo the disagr eements.

Third, despite widespread litigation of questions involving remitters, courts still have not addressed a number of
significantissues. For example, no court appearsto have considered the fundamental issue of whether remitters make
presentment or transfer warranties. [FN64] Eventually, however, thes issiesmay find their way into litigation.

Fourth, nearly all modern remitter cases invol ve cashier's checks. Nothing in article 3 precludes a person from
becoming aremitter of aher kinds of instruments. [FN65] Yet, only a few cases have concerned teller's chedks and
money orders, [FN66] and no case has addressed personal checks [FN67] Perhaps litigation over cashier's checks
predominates becausetheytyp cally involve larger sums of money. Whatever thereasm, * 631 because of the disperity
in the number of cases, this essay inevitably will discuss cashier's checks more than it discusses other instruments.

C. Secondary Sources

Britton's classc treatise on Bills and Notes which appeared before the Code, contains a very helpful section on
remittersat common law and under the N.1.L. [FN68] No mgor treatis on the Uniform Cammerdal Cade, however,
attempts to address remitters in a comprehensive mannea. The most extensive coverage gopeas in the Uniform
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Commercial Code Series, amulti-vdume wark written by Hawkland and athers. [EN69] It mentionsremittersin over
thirty places. Part 1V discusses some o the authors' ideasin depth. Other madern treatises say almost nothing about
remitters. [FN70

Most schd arshipabout remittersin law reviewspredaes the Code In the1920s bath the Columbia Law Review and
Minnesotal aw Review publishedthorough articleson thecommaon law statusof remitters. [EN71] A few other articles
and notes from roughly the same peiod also discussed remitters. [FN72

Since adoption of the Code, one brief but thoughtful student note has focused on the rights o remitters. [FN73] A
number of other articles have addressed remitter sincidentall y in discussing cashier's checks and similar instruments.
[EN74] None of these writi ngs, however, has attempted to provide a complete account of the rights and liabilities of
remitters.

*632 I11. DECIDING QUESTIONS ABOUT REMITTERS

The following discussion outl ines and defends a brief theory of how courts should decide questions about remitters.
It asserts that courts must follow the Code where it speaksto an i ssue. Wherethe Cade does nat answer a question,
howeve, courtsmust resart to common law prind ples. Sometimes precedent will govern an issue that the Code does
not. When courts have discretion to shape the canmon lawv, however, they should avad creating new rights and
liahilities for remitters except in limited circumstances.

A. Questions Answered by the Code

Write's haveexpressad divergent views about how courts should interpret the Code [FN75] No one, however, cauld
disagree with at least one fundamental point: article 3 is a datute--a law passed by | egi datures-and not simply a set
of recommendations. [FN76] Courts, as aresult, cannat ignore or d sobeythe Cade when it addressesan issue. Tothe
extent that the article grants rights to remitters, courts must recognize these rights. Likewise, to the extent that it
imposes liabilities on remi tters, courts must recognize these liabilities.

Some provisions in arti cle 3 expressly concern remitters. For example, asnoted in Part 11 above, section 3-201 (b)
states that remitters donot have to indorseinstruments to negotiatethem. [EN77] Courts must follow this provision
when confronting questions about a negotiation, regardless of pre- Code precedent or contrary policy arguments.

Other provisionsin article 3 do not mention remittersbut, by the generality of their scope, include remittersin their
coverage. Section 3-202(b), for exampl e, statesthat, in certain circumstances, a" negotiation may berescinded.” [FN78]
The section does not limit the parties that *633 may exercise the right to rescind. As aresult, courts should allow
remitters to rescind to the same extent that they would allowv any ather party who has negdiated an instrument to

rescind. [FN79

Provisions of general applicability, like section 3-202(b), have great importance. Even though anly afew secti ons of
article 3 refer toremittersin expressterms, agreat variety bear on their rights and liabilities. Parts 1V and V attempt
to identify these sctions and explain thar application.

B. Questions Answered by Precedent

Although article3 answers somequedionsabout remitters eithe through sedionsspecifi caly addressed to them or
through sedionsof general applicabil ity, it does not answer all questions. For exampl e, several cases have confronted
theissue of whether a remitter who purchasesacashi er's check from abank hasaright to return the check for arefund.
[EN80] Nothing in article 3 says whethe remitters have such a right. [FN81

A court confronted with this issue might be tempted to conclude that the statute's silence itself resolvestheissue. In
particular, it mi ght take the posi tion that remitter shave onlythe rights and liabilities that the Code establishes and no
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others. Because article 3 does na mention aright to dotain a refund, a remitter could not possily have such aright.

In many areas of the law, caurts should fdlow this approach. Certainly, courts should not find that deltors in
bankruptcy have aright to keep more property than the applicalde exemption statutes permit them. [EN82] Likewise,
courts should not hold that individual s have a duty to pay federal taxes on any forms of income other than those
specified in the Internal Revenue Code [FN83

The Uniform Commercial Code, however, differsfrom many othe statutes in that it does not strive to set forth a
complete statement of the law. Section 1-103 states. "Unless displaced by the particular provisions of this Act, the
princi ples of law and equity, induding the *634 law merchant and [other laws] shall supplement itsprovisons.”
[EN84] In other words, athough the Code assigns certain ri ghts and li abilities to parties to commercial transactions,
the parties often may haveothers unde different statutes a the common law. Whethe they do ar not dgpendson the
particular partions of the Codeat issue [FN85

Courts shoul d conclude that article 3 displacesvery littlenon-Code law on remitters. By mentioning remittersin
sevaal places, the Code contemplates that remitters will participate in some transactions involving negotiable
instruments. Yet, artid e 3 simply does not say enough about remitters to permit courts to decide many questions.

FN86] As theepigraph at the stat of this essay states, "therights of remitters arethe rights that the Code forgot."

FN87] By its near sil ence on the subject of remitter s, therefore, the Code appesar s to invite courts to look to other
sourcestodetermineremitters rightsand liabilities. [FN88] Earlier commentators similarlyasserted that courts should
supplement the N.I.L. by laoking to commaon law cases on remitters. [FN89]

As a result, when the Code does not addressan isaue, but canmon lav precedent deoes, courtsshoud fdlow the
precedent. For example, in the 1974 cas of Gillespie v. Riley Management Cap., the lllinds Supreme Court
confronted the issue of whether aremi tter hasa right to return acashier's check for arefund. [FN90] The court based
its conclusion that the remitter had such ari ght, not on article 3, but instead * 635 on an 1889 common law precedent.
[EN91] Sedtion 1-103 mandates thisapproach.

C. Unsttled Questions

Unfortunately, in many instances, neither the Code nor any common law precedent will answer a question about
remitters. Asdescribed in Part |1, although cases onremittersdateto the seventeenth century, the comman law has
neve fully addressed ramitters. Consequently, many technical issues about remitters reman open.

Generally speaking, courtshave no chd cebut to anawer unsettl ed questionsabout therightsand liakilities of remitters
by creating new rules as a matter of common law. Sedion 1-103 tells courts to look to supplementary general
principles If no such principles exist on a point, courts mug improvise them. [FN92

When oourts make a new comman law rule to govern remitter transactions, they have considerable discretion to
detemine the rule's content. In exercising this disaetion, courts shauld take policy considerations into acoount to
ensurethat they fashion appropriate standar ds. By contrast, as noted above, when courts merely are following statutes
or precedent, policy considerations are not asimportant.

Courtstypica ly confront policy issues from two different per spectives: the "ex ante" and the"ex post." [FN93] The
ex anteperspectivefocuseson how rules will shapebehavior in thefuture. Theex post perspective concernsthefairness
of rules as applied to particul ar s tuations after they have occurred. Each perspective suggeststhat courts generally
should refuse to create new common law rights or liabilities for remitters. In exceptional cases, however, courts may
develop new rights and li abilities that will prevent unexpected forfeitures.

1. Ex Ante Perspective

Legal rules can change behavior. Any new common law that courtscreate with resped to remitte's, as aresut, may
affect the willingness of partiesto enter i nto remi tter tr ansacti ons. New rules that give ramitters additional rightsmay
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cause more parties to want to become * 636 remitters. New rules that impose liabilities on remitters, by contrast, may
have the oppasite effect.

Froman ex ante pe'spedive the policy isueinvdved in deciding unsetled quegionsabout the ri ghts and ligbili ties
of remitters iswhether courts should encourage or di scourage remitter tr ansacti ons. They should do neither. Caurts
should maintain the status quo by generally refusing to create new rights or liabilities for remitters.

a. Encauraging Remitter Transadions

The current use of remitter transactions discussed in Part | suggestslittle reason for attempting to encourage them
by granting new rights to remitters in addition to those already esteblished by the Codeand precedent. Partieswho
currently are nat usingremitter tr ansactionsasameans of making paymentsmost likely are using an altenative. Some
may be paying with credit cards, persona checksor other payment devices. Others may be buying cashier's checksor
teller's checks, but completing them in ways such that they do not become remitters.

If courts create common law rules that make remitter transactions more attractive, some parties may give up
aternatives and decide to become remitters. But few parties will enter transactions that they would not have entered
anyway. Asaresult, granting new common law rightstoencourage remitte transactions wouldnot enhance economic
efficiency.

Efforts toencourage remitter transactions, if taken to extr emes, also might confli ct with the structure of the Code.
The Code envisionsthat most negotiable instruments tran sactions will not involve remitters. Article 3, asnotedabove,
carefully specifiestherightsand liabilitiesof all partiestotransacti onsexcept remitters. Remittersdo not receive equal
attention because the Code expects that remitter transactions will occur less frequently than other transacti ons.

By exeting efarts toencaurageremitter transactions to a significant extent, courts would be trying to make a silk
purse from asow's ear. They would be attemptingto transfarm remitter transactionsinto something more significant
than the Cade contemplates. To comport with the strucure o the Code, ther efore, courts shoul d leave the ri ghts of
remitters as they stand.

b. Discauraging Remitter Transadions

Any effort to reduce the number of remitter transactions by imposing additional liabilities on remitters might cause
two problems. *637 First, the efat might harm pegple who currently have no ater native waysof conducting their
business. For example, as described in Part |, many consume's become remitt ers when they have no other feasible way
to make payments.

Consumers sometimes have tobuy checks from banks el ther because they do not have their own checking accounts
or becausethe personsreceiving payment r efuse to take personal checks. Having purchased theinstr uments, they must
became remitters because the persons receiving payment do not trug other arrangements. Imposng additional
liabilities on these parties may prevent them from entering intotransadionsaltogether.

Second, effortsto discourageremitter transactions, if taken to extremes, wouldconflict with thestrucure of theCode.
Although article 3 doesnot contemplat e many negoti ableinstrument transactionsinvol ving remi tters, it doesenvi sion
at least some remitter transactions. The Code, as noted, defines the term remitter and descri bes vari ous aspects of
remitter transactions [FN94] Courts shauld nat use their common law powers to thwart this vision by impasing
liabilities that effectively would stamp out remitter transacti ons.

New common law rulesimposing additional li abili ties on remi tter smight have onebenefit. Asnoted in Part | above,
criminals often useremitter transactions far illegitimate purposes. Increasing the liakilities that remitters face may
make some criminals less eager to become remitters.

This benefit, however, probably does not jugify the costs described albove If aiminal usagepresents aprodem, the
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law should focuson ways of eliminating it. The Treasury regulations discussed in Part | B provide a good example.
The law should not attempt to strike at al ramitter transactions, whether legitimateor not.

2. Ex Post Per specti ve

Theex post per specti ve concerns a dfferent quedion. Theissueis not whether courts must create rulesto encourage
or discourage remitter transactions. Instead, theissueiswhether courtsneedto aeatenew rights ar liahilitiestoensure
that participants in remitter transactions receive fair treatment.

Courts generally need not create new rights or new liabilities to protect the participants in remitter tr ansactions.
Instead, courtsusually should presume that the existing rules under the Codeand precedent treat fairly both remitters
and the peoplewith whom theydeal. After *638 all, if theexisting rulesdid not treat the partiesfairly, the parties most
likely would not have entered into thetransaction in the first place. Any attempt toalter the rules after the parti es have
made a transaction wauld be of questionable benefit.

Thediscussion in Part | above, however, suggests one possibl e problem with assuming that t he curr ent stat utory rules
and precedent have always treated the par ties to remi tter transacti ons fairly. Some partiesto remitter transactions do
not know the exact status of the law. For exampl e, people wh o buy negotia