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Introduction

The different judicial opinions in Bush v. Gore1 expose a long-
standing but escalating conºict. Clear, uniform rules limit arbitrary or
partisan actions by election supervisors, canvassing boards, courts, and
other decisionmakers who manage and adjudicate the political process.
At the same time, mechanical rules ignore important factors and can lead
to the suppression of fundamental political rights. More ºexible stan-
dards give decisionmakers the discretion to protect political participation
in particular contexts, but this discretion may also allow a decision-
maker’s biases to enter the political process.

Conºicts over form—the choice between rules and standards—per-
meate the law that governs the political process,2 from the Supreme
Court’s landmark recognition of the one-person, one-vote principle3 to
Bush v. Gore. Although the struggle between rules and standards has
been carefully examined in many other areas of the law,4 commentators
have generally overlooked this conºict in the law that governs the politi-
cal process.5 As a result, they have failed to recognize the critical impli-
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1
  531 U.S. 98 (2000).

2
  This Article uses “the law that governs the political process,” “election law,” “the law

of democracy,” and similar phrases interchangeably to mean statutes, judicial decisions,
regulations, and other legal directives that govern the political process.

3
  See Reynolds v. Sims, 377 U.S. 533, 568 (1964) (holding that “an individual’s right

to vote for state legislators is unconstitutionally impaired when its weight is in a substan-
tial fashion diluted when compared with votes of citizens living in other parts of the
State”); Wesberry v. Sanders, 376 U.S. 1, 7–8 (1964) (holding that Article I, Section 2 of
the Constitution requires that “as nearly as is practicable one man’s vote in a congressional
election is to be worth as much as another’s”).

4
  See infra Part I.B.

5
  The absence of scholarship that examines rules and standards in the law of democ-

racy may be coming to an end. In a forthcoming article, Professor Richard Hasen touts the
beneªts of ºexible standards. Hasen observes that rule-like judicial holdings “enshrine the
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cations of crafting legal directives in the political context in the form of
rules or standards. This Article seeks to illuminate the unique nature of
the conºict in the political realm.

The decision in Bush v. Gore and the lawsuits ªled in the aftermath
of this landmark case highlight the importance of form in the law of de-
mocracy. The majority’s novel holding in Bush v. Gore revolved around
the inadequacy of the form of an election procedure, and has invited a
continuing onslaught of equal protection challenges to election laws in
jurisdictions throughout the United States. The Court in Bush v. Gore,
however, failed to provide a clear test to be used in considering other
claims, and thus the numerous ªlings will result in judicial confusion and
inconsistent rulings among different courts.6 Further, almost all election
reforms proposed in the aftermath of the presidential election are woe-
fully inadequate in that they ignore the form of the legal directives that
would implement electoral change.7 The approach presented in this Arti-
cle seeks to help resolve impending litigation and develop sound reforms.

In the aftermath of the 2000 presidential election, many questioned
the fairness and impartiality of particular decisionmakers, including
county canvassing boards and election supervisors, the Florida Secretary
of State, the Florida Legislature, the Florida Supreme Court, and the U.S.
Supreme Court. Allegations of bias raise questions as to how much and
by what means the law should check the discretion of decisionmakers
who manage and adjudicate the process of elections. The amount of dis-
cretion enjoyed by a decisionmaker is controlled, in part, by whether a
legal directive that binds the decisionmaker is articulated in the form of a
detailed rule or a general standard. Supporters of rules argue that rules
give the decisionmaker less discretion than a standard, and minimize
possibilities for arbitrary decisions and decisions inºuenced by political
self-interest.8 For example, a standard providing that “ballots that reveal

                                                                                                                           
current Court majority’s political theory,” and proposes that “the more controversial the
Court’s normative political theory underlying the claim in a particular case, the more it
should strive to articulate legal standards that leave wiggle room for future Court majori-
ties to modify.” Richard L. Hasen, The Beneªts of “Judicially Unmanageable” Standards
in Election Cases Under the Equal Protection Clause, 80 N.C. L. Rev. (forthcoming
2002).

6
  See infra Part II.B.2.

7
  See, e.g., Katharine Q. Seelye, Liberals Discuss Electoral Overhaul, N.Y. Times, Jan.

21, 2001, at A27 (describing electoral reforms proposed by activists in the wake of events
in Florida following the 2000 election, including extended voter registration, campaign
ªnance reform, restoration of voting rights for ex-felons, ballot access, and use of inde-
pendent election administrators); Election Panel Calls for More Money for Equipment and
Training, N.Y. Times, Jan. 11, 2001, at A21 (reporting that the National Commission on
Election Standards and Reform, a panel of twenty-one county ofªcials, academics and civil
rights leaders, urged that “more money be dedicated to voting equipment, training and
education”).

8
  See, e.g., Friedrich A. Hayek, The Road to Serfdom 72–73 (1944); Duncan Ken-

nedy, Form and Substance in Private Law Adjudication, 89 Harv. L. Rev. 1685, 1688
(1976); cf. Frederick Schauer, Playing by the Rules: A Philosophical Examina-
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the clear intent of the voter may constitute a vote” gives a decisionmaker
more discretion than a rule stating that “detachment of two or more cor-
ners of a chad constitutes a vote.”9 Thus, rules result in more objective,
uniform, efªcient, clear, and legitimate decisions.

At the same time, rigid rules can prevent decisionmakers from pro-
tecting the sanctity of voting and other types of political participation in
particular contexts. The political rights of each citizen deserve serious
respect and protection, some argue, and should not be “sacriªced on the
altar of rules” in the interest of expediency.10 For example, a rule that “all
absentee ballots must be postmarked” might be designed to deter fraud,
but might fail to account for the difªculties of obtaining a postmark out-
side of the United States. Thus, a strict application of the rule might in-
validate a number of absentee votes that are legitimate but for the post-
mark requirement. Legal directives in the form of standards give deci-
sionmakers the discretion to consider context-speciªc factors and the
principles that gave rise to the legal directive. This consideration, in turn,
allows the decisionmaker to avoid errors that the mechanical application
of rules may cause.

This Article examines Bush v. Gore in order to initiate a discussion
regarding the importance of rules and standards in the political context.
Essentially, the majority in Bush v. Gore reasoned that Florida’s clear
intent standard for counting ballots was not sufªciently rule-like to sat-
isfy constitutional principles. This Article contends that an analysis of
form is crucial to a more complete understanding of the legal structure
that shapes the democratic process, and proposes that the choice between
rules and standards is motivated, in part, by assumptions about democ-
racy. Individuals harbor different conceptions of how democracy is sup-
posed to work, and about which actors are least biased, most competent,
and generally best positioned to make decisions about the workings of
democracy. Based on these assumptions, lawmakers and decisionmakers
sometimes choose to formulate and interpret legal directives as more
rule-like or more standard-like as a means of allocating what they con-
sider to be an appropriate amount of discretion to a particular actor.11 The

                                                                                                                           
tion of Rule-Based Decisionmaking in Law and in Life 149–55 (1991) (arguing that
errors from rules are better than errors from standards because rules minimize decision-
maker error and reduce abuse that results from bias, ignorance, incompetence or confu-
sion).

9
  See Fla. Stat. ch. 101.5614(5) (2000) (“No vote shall be declared invalid or void if

there is a clear indication of the intent of the voter as determined by the canvassing
board.”), interpreted in Gore v. Harris, 773 So. 2d 524, 526 (Fla. 2000).

10
  Kathleen M. Sullivan, Foreword: The Justices of Rules and Standards, 106 Harv. L.

Rev. 22, 66 (1992).
11

  This Article uses the term “lawmakers” to include legislators, judges, administra-
tors, and other ofªcials who craft statutes, judicial tests, regulations, and other types of
legal directives in the form of rules or standards. The term “decisionmakers,” as used, in-
cludes legislators, judges, administrators, and others who are bound by and/or attempt to
implement statutes, judicial tests, regulations, and other types of legal directives in the
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choice between rules and standards is important in dividing authority not
only between legislative, judicial, and executive institutions, but also
among particular actors within these institutions, such as canvassing
boards and secretaries of state, or appellate judges and trial court judges.
Form governs the amount and type of responsibility delegated, and thus
serves an essential function in the legal structure that regulates democ-
racy. Cohesive doctrine and prudent electoral reforms must be built upon
an understanding of how preferences about the allocation of discretion in
democracy inºuence choices about whether to employ rules or standards
in a given context.

Some might argue that raw power politics, rather than notions about
how democracy should and does work, explain the Court’s decision in
Bush v. Gore. This Article, however, does not claim that political incen-
tives were absent in Bush v. Gore. Rather, it asserts that simple political
biases may not always determine the choice of legal form and that some-
times conceptions of how democracy works, or how it should work, also
inºuence the choice of form.12

Part I of this Article reviews the judicial opinions in Bush v. Gore,
typical arguments favoring rules and standards, and the several ways in
which the rules versus standards debate manifested itself in Bush v. Gore.
Part II proposes that the choice between rules and standards is inºuenced
by conceptions of democracy, and analyzes Bush v. Gore in light of this
assertion. Part III asserts that form is especially important with regard to
the law of democracy because it yields a better understanding of the legal
structures that shape the outcome of elections. A primary lesson to take
from Bush v. Gore is that scholars, legislators, judges, and administrators
must consider more consciously the advantages of both forms of legal
directives in the context of elections.

Although this Article uses Bush v. Gore as an illustrative platform,
the rules versus standards debate provides a valuable framework for
analyzing various types of statutes, regulations, judicial tests, and other
legal directives that regulate the political process. Focusing on form
yields important insights both for reºecting upon the 2000 presidential
election and for examining other aspects of the law of democracy.

I.  Observing Form in the Law of Democracy

This Part reviews the various opinions in Bush v. Gore, and examines
the Justices’ preferences for certain legal directives in light of the tradi-
tional debates over the merits of rules and standards. In addition to Bush
v. Gore, this Part explores legislative redistricting as an example of an-

                                                                                                                           
form of rules or standards.

12
  See infra Part II.C (discussing the interaction between power politics and assump-

tions about democracy in the selection of rules and standards).
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other important division within the law of democracy that has tracked the
rules versus standards debate.

A.  An Overview of the Opinions in Bush v. Gore

On December 8, 2000, with the November 7 presidential election
still undecided and Republican presidential candidate George W. Bush
ahead by only a few hundred votes, the Florida Supreme Court ordered a
statewide manual recount. The order required a manual recount of ap-
proximately 42,000 “undervotes”; that is, ballots on which automatic
machine recounts had failed to detect a vote for President and which had
not yet been manually recounted.13 The manual recount was needed, it
was argued, because machines sometimes miss votes that voters intended
to cast.14 For example, a counting machine may fail to register a vote
when it accidentally pushes a clinging chad back into the ballot card. In
ordering a manual recount of the undervotes, the Florida Supreme Court
embraced phrasing established by the Florida Legislature. The court re-
quired canvassing boards and ofªcials to count a vote if there was a
“clear indication of the intent of the voter” on the ballot, unless it was
“impossible to determine the elector’s choice.”15 This became known as
the “clear intent standard.”

A day later, the U.S. Supreme Court stayed the manual recount. Af-
ter considering written briefs and oral argument, on December 12 the
Court reversed the Florida Supreme Court. In a majority per curiam
joined by Chief Justice Rehnquist and Justices Kennedy, O’Connor,
Scalia, and Thomas, the Court held that the use of the clear intent stan-
dard in manually recounting the undervotes would result in arbitrary and
disparate treatment of voters. Thus, the clear intent standard violated the

                                                                                                                           
13

  See Gore v. Harris, 773 So. 2d 524, 534 (2000); cf. What Counts?, Time, Dec. 18,
2000, at 36 (ªnding that “[o]f the 42,000 undervotes yet to be examined, more than 35,000
come from the 25 punch-card counties”).

14
  See Gore v. Harris, 772 So. 2d 1243, 1247–48 (2000), cert. and stay granted sub

nom. Bush v. Gore, 531 U.S. 1046 (2000), rev’d sub nom. Bush v. Gore, 531 U.S. 98
(2000) (stating that the basis of the appellant’s election contest was “the refusal to review
approximately 9000 Miami-Dade ballots, which the counting machine registered as non-
votes and which have never been manually reviewed”).

15
  Gore, 773 So. 2d at 526 (construing Fla. Stat. ch. 101.5614(5) (2000) (providing

that “[n]o vote shall be declared invalid or void if there is a clear indication of the intent of
the voter as determined by the canvassing board”)). The Florida Supreme Court may have
relied solely on the statutory “clear indication of the intent” language and refrained from
providing a more speciªc test due to an earlier opinion by the U.S. Supreme Court that
questioned whether the Florida Supreme Court, through interpretation, “changed” the
statutory scheme in violation of Article II, Section 1, clause 2 of the U.S. Constitution. See
Bush v. Gore, 531 U.S. 98, 145 (2000) (Breyer, J., dissenting) (“In light of our previous
remand, the Florida Supreme Court may have been reluctant to adopt a more speciªc stan-
dard than that provided for by the legislature for fear of exceeding its authority under Arti-
cle II.”).
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Equal Protection Clause of the Fourteenth Amendment.16 The Court con-
cluded that the recount procedures did “not satisfy the minimum re-
quirement for non-arbitrary treatment of voters necessary to secure the
fundamental right” of voting, because the clear intent standard lacked the
speciªcity that would ensure its equal application.17 Some counties might
count a ballot with an indentation but no separation of the chad from the
card, whereas other counties might not count a similar indentation.18 Al-
though the Court described the clear intent standard as “unobjectionable
as an abstract proposition and a starting principle,”19 the Court wanted to
conªne the “search for intent . . . by speciªc rules designed to ensure
uniform treatment” in various counties.20 In other words, while the Flor-
ida Supreme Court’s clear intent directive was closer to the standard end
of the spectrum, the Court was looking for a “formulation of uniform
rules to determine intent.”21 A formulation that might have sufªced would
have stated, for example, that detachment of two or more corners of a
chad constitutes a vote.22 Due to the complexities of equal protection in
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  While the Court acknowledged claims had been brought under both the Equal Pro-
tection and Due Process Clauses, its clearest articulation of the constitutional problem is
phrased as an equal protection violation. See Bush v. Gore, 531 U.S. at 103 (“With respect
to the equal protection question, we ªnd a violation of the Equal Protection Clause.”).
Nevertheless, near the end of the majority opinion, the Court suggested that the manual
recount procedures fail to satisfy both equal protection and due process concerns. Id. at
110 (“[I]t is obvious that the recount cannot be conducted in compliance with the require-
ments of equal protection and due process without substantial additional work.”). Com-
mentators have interpreted this language to mean that the Court concluded that procedural
and substantive due process require “substantive speciªcity as to what counts as an actual
vote” and have asked “What does it mean for a legal norm to be sufªciently precise?”
Samuel Issacharoff, Pamela S. Karlan & Richard H. Pildes, When Elections Go

Bad 93 (2001). This question necessarily implicates the rules versus standards debate,
essentially inquiring at what point a legal directive becomes sufªciently rule-like along the
continuum between rules and standards to satisfy due process. While debate over rules and
standards in the due process context is worthy of further discussion, this Article focuses on
the constitutional provision emphasized by the Court’s majority per curiam opinion in
Bush v. Gore—the Equal Protection Clause—to illustrate the importance of rules and stan-
dards in the law of democracy.

17
  Bush v. Gore, 531 U.S. at 105.

18
  See id. at 106 (“[T]he standards for accepting or rejecting contested ballots might

vary not only from county to county but indeed within a single county from one recount
team to another.”).

19
  Id.

20
  Id. The development of rules to assign undervotes into “vote” and “nonvote” desig-

nations could also be seen as categorization, which is more “rule-like” than “standard-
like.” See Sullivan, supra note 10, at 59 (observing that “[c]ategorical style is rule-like”
because it “deªnes bright-line boundaries and then classiªes fact situations as falling on
one side or the other”).

21
  Bush v. Gore, 531 U.S. at 106.

22
  Cf. Henry Weinstein, Justices Find the Devil Is in the Details, L.A. Times, Dec. 12,

2000, at A1 (describing oral argument of the case, and observing that in response to ques-
tions about what would constitute an acceptable standard for counting votes, Bush’s lawyer
stated, “certainly as a minimum, the penetration of the ballot card would be required,”
whereas Gore’s lawyer simply stated, “I think that’s a very hard question.”).
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the election law context, the Court explicitly limited the precedential
value of its analysis.23

In addition to ªnding that the clear intent standard violated the Equal
Protection Clause, the majority permanently discontinued the manual
count of undervotes. Based upon a reading of a Florida Supreme Court
opinion,24 the majority maintained that the Florida Legislature preferred
to conclude the vote tabulation process by December 12, in order to se-
cure a federal statutory guarantee that Congress would not challenge its
election results.25 The majority reasoned that Florida could not possibly
tabulate the votes in accordance with minimal constitutional require-
ments by the deadline, and thus reversed the Florida Supreme Court’s
manual recount order.26

Chief Justice Rehnquist, in a concurrence joined by Justices Scalia
and Thomas, wrote that there were additional grounds upon which to re-
verse the Florida Supreme Court. According to Chief Justice Rehnquist,
the Florida statutory scheme contemplated a bright-line rule that required
counting only ballots on which chads had been completely removed.27 He
reasoned, therefore, that the clear intent of the voter was irrelevant, and
that the Florida Supreme Court’s ºawed interpretation had changed
Florida election law in violation of Article II of the U.S. Constitution.28

Justices Ginsburg and Stevens, in dissent, concluded that the clear
intent standard did not violate equal protection principles. Justice Stevens
noted that fourteen other states use a standard focusing on intent.29 Fur-
ther, he wrote, standards in other areas of the law, such as the “beyond a
reasonable doubt” standard, are “employed everyday by ordinary citizens
in courtrooms across this country” without concerns about uniformity.30

Rules insisting upon rigid uniformity might also invalidate decisions by
Florida and other states that allow local ofªcials the discretion to make
decisions regarding voting systems and ballot design, “despite enormous

                                                                                                                           
23

  Bush v. Gore, 531 U.S. at 109 (“Our consideration is limited to the present circum-
stances, for the problem of equal protection in election processes generally presents many
complexities.”).

24
  Gore v. Harris, 773 So. 2d 524, 533 (Fla. 2000) (Pariente, J., concurring); see also

Gore v. Harris, 772 So. 2d 1243, 1261 (Fla. 2000); Palm Beach Canvassing Bd. v. Harris,
772 So. 2d 1220, 1237 (Fla. 2000).

25
  See Bush v. Gore, 531 U.S. at 109–10 (“[3 U.S.C. § 5] requires that any controversy

or contest that is designed to lead to a conclusive selection of electors be completed by
December 12. That date is upon us, and there is no recount procedure in place . . . that
comports with minimal constitutional standards.”).

26
  Id. at 110.

27
  See id. at 118–22 (Rehnquist, C.J., concurring) (“[T]here is no basis for reading the

Florida statutes as requiring the counting of improperly marked ballots . . . .”).
28

  Id. at 115 (Rehnquist, C.J., concurring) (“[T]he Florida Supreme Court’s interpreta-
tion of the Florida election laws impermissibly distorted them beyond what a fair reading
required, in violation of Article II.”).

29
  Id. at 124 n.2 (Stevens, J., dissenting).

30
  Id. at 125 (Stevens, J., dissenting).
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differences in accuracy” between counties.31 For example, Justice Stevens
explained, the percentage of nonvotes in Florida counties using a punch-
card system was 3.92%, compared to only 1.43% in counties using more
modern optical-scan systems.32 In further defense of the clear intent stan-
dard, he asserted that problems with uniformity during the manual count
would be alleviated by a single magistrate who would eventually review
all objections arising from the process.33 Justice Stevens stated that the
majority had demonstrated a “lack of conªdence in the impartiality and
capacity of the state judges who would make the critical decisions if the
vote count were to proceed.”34

Justices Breyer and Souter joined Justices Ginsburg and Stevens in
dissent from the majority’s interpretation that the December 12 statutory
deadline was a bright-line rule that prevented the manual recount of any
of the undervotes. Stevens wrote that the majority’s interpretation

effectively orders the disenfranchisement of an unknown num-
ber of voters whose ballots reveal their intent—and are therefore
legal votes under state law . . . . [N]othing prevents the majority
. . . from ordering relief . . . without depriving Florida voters of
their right to have their votes counted. As the majority notes,
“[a] desire for speed is not a general excuse for ignoring equal
protection guarantees.”35

In her dissent, Justice Ginsburg pointed out that a total that does not
include the undervotes is no more fair or precise than a total based on a
recount using the clear intent standard.36 Similarly, Justice Breyer
equated inequities ºowing from use of the clear intent standard with in-
equities arising from different voting systems in different counties.37

The four dissenters also stated that the Court should have refrained
from hearing the case. Justice Ginsburg emphasized that principles of

                                                                                                                           
31

  Id. at 126 (Stevens, J., dissenting).
32

  Id. at 126 n.4 (Stevens, J., dissenting) (observing that “for every 10,000 votes cast,
punch-card systems result in 250 more nonvotes than optical-scan systems”).

33
  See id. at 126 (Stevens, J., dissenting).

34
  Id. at 128 (Stevens, J., dissenting).

35
  Id. at 127 (Stevens, J., dissenting).

36
  See id. at 143 (Ginsburg, J., dissenting) (“I cannot agree that the recount adopted by

the Florida court, ºawed as it may be, would yield a result any less fair or precise than the
certiªcation that preceded that recount.”).

37
  See id. at 147 (Breyer, J., dissenting) (observing that “voters already arrive at the

polls with an unequal chance that their votes will be counted,” and that it is unclear “how
the fact that this results from counties’ selection of different voting machines rather than a
court order makes the outcome any more fair”). Note, however, that unlike Justices Stevens
and Ginsburg, Justices Breyer and Souter found that the clear intent standard raised equal
protection concerns. Unlike Rehnquist, Scalia, Thomas, O’Connor, and Kennedy, however,
Breyer and Souter would not interpret the statutory deadline of December 12 as a ªrm rule
that prohibited further consideration of the undervote with “uniform standards.” Id. at 134–
35 (Souter, J., dissenting); see also id. at 158 (Breyer, J., dissenting).
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federalism dictate that federal courts defer to state courts on state law,38

and Justice Breyer noted that principles underlying a republican model of
government dictate that the matter at issue was one for Congress rather
than the Court.39

Various aspects of the opinions in Bush v. Gore, such as discussion
regarding the merits of using the clear intent standard or more uniform
rules to count ballots, invite analysis in light of debates regarding the
competing advantages of rules and standards. Before conducting such an
analysis, however, it may be helpful to review the framework of the rules
versus standards debate.

B.  The Rules and Standards Framework

The amount of discretion that a decisionmaker can exercise in ap-
plying a legal directive is governed by whether the legal directive is more
rule-like or more standard-like. Rules, it is argued, give the decision-
maker less discretion than standards because rules bind an actor’s choices
to a set of predetermined triggering facts.40 Rules thus limit possibilities
for abuse arising from a decisionmaker’s bias. For example, a rule might
be that “detachment of two or more corners of a chad constitutes a vote.”
Standards, on the other hand, allow decisionmakers to consider context-
speciªc factors as well as principles that motivated the legal directive;
they also avoid errors that may arise from a mechanical application of
rules. For example, a standard might be that a ballot must be counted as a
vote if there exists a “clear indication of the intent of the voter” on the
ballot.41 While this Article uses the terms “rules” and “standards” for
purposes of analysis, the form that legal directives may take is actually
relative: directives may fall anywhere on a graduated continuum between
the extreme poles of rule-like and standard-like.42

                                                                                                                           
38

  See id. at 135–36 (Ginsburg, J., dissenting).
39

  See id. at 155 (Breyer, J., dissenting) (“The decision by both the Constitution’s
Framers and the 1886 Congress to minimize this Court’s role in resolving close federal
presidential elections is as wise as it is clear.”); see also id. at 129 (Souter, J., dissenting)
(“The Court should not have reviewed . . . this case . . . .”); cf. id. at 123 (Stevens, J., dis-
senting) (“On rare occasions . . . either federal statutes or the Federal Constitution may
require federal judicial intervention in state elections. This is not such an occasion.”).

40
  See Sullivan, supra note 10, at 26 (“The general debate over legal form in jurispru-

dence and private law characterizes rule-like directives as affording less discretion than
standards.”).

41
  See Fla. Stat. ch. 101.5614(5) (2000) (providing that “[n]o vote shall be declared

invalid or void if there is a clear indication of the intent of the voter as determined by the
canvassing board”), construed in Gore v. Harris, 773 So. 2d 524, 526 (Fla. 2000).

42
  See Margaret Jane Radin, Presumptive Positivism and Trivial Cases, 14 Harv. J.L.

& Pub. Pol’y 823, 828–32 (1991). Although individuals may state that “we need more
uniform standards” in calling for more precise legal directives, they are, under the termi-
nology employed in the rules versus standards debate, calling for more rule-like legal di-
rectives.
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Jurisprudential debates over the merits of framing judicial tests,
statutes, regulations, and other types of legal directives in the form of
rules or standards have occurred with regard to legal analysis generally.43

Scholars have also debated the relative advantages of rules and standards
in speciªc areas of the law, including property,44 speech,45 civil proce-
dure,46 torts,47 administrative law,48 and law and economics.49

Throughout the numerous contexts, conventional arguments have
emerged about the value of adopting legal directives in the form of rules
or standards.50 On one hand, clear rules force decisionmakers to act in a
certain way in response to certain facts, and thus promote uniform, con-
sistent, efªcient, fair, and neutral decisions.51 Actors are able to under-
stand and comply with bright-line rules, and thus are able to act in pre-
dictable, productive ways.52 Further, by clearly allocating responsibilities

                                                                                                                           
43

  This Article does not attempt to exhaustively discuss the various intricacies of the
rules versus standards debate. Rather, it aims to promote discussion of the form of laws
governing democracy. For a more extensive analysis of the rules versus standards debate,
see Mark Kelman, A Guide to Critical Legal Studies 15–63 (1987); Schauer, supra
note 8; Kennedy, supra note 8; Margaret Jane Radin, Reconsidering the Rule of Law, 69
B.U. L. Rev. 781 (1989); Pierre Schlag, Rules and Standards, 33 UCLA L. Rev. 379
(1985); Sullivan, supra note 10.

44
  See, e.g., Carol M. Rose, Crystals and Mud in Property Law, 40 Stan. L. Rev. 577

(1988).
45

  See, e.g., David L. Faigman, Constitutional Adventures in Wonderland: Exploring
the Debate Between Rules and Standards Through the Looking Glass of the First Amend-
ment, 44 Hastings L.J. 829 (1993).

46
  See, e.g., Burnham v. Sup. Ct. of Cal., 495 U.S. 604, 623–27 (1990) (Scalia, J., plu-

rality holding) (asserting that Justice Brennan’s proposed “contemporary notions of due
process” test to determine personal jurisdiction “does not establish a rule of law at all,” but
rather an uncertain standard that invites subjective applications by judges); id. at 629–39
(Brennan, J., concurring in the judgment) (arguing that a rule relying solely on historical
pedigree fails to consider relevant factors, and that “all rules of jurisdiction, even ancient
ones, must satisfy contemporary notions of due process”).

47
  See, e.g., Aaron D. Twerski, Seizing the Middle Ground Between Rules and Stan-

dards in Design Defect Litigation: Advancing Directed Verdict Practice in the Law of
Torts, 57 N.Y.U. L. Rev. 521 (1982).

48
  See, e.g., Book Note, The Bureaucrats of Rules and Standards: Responsive Regula-

tion, 106 Harv. L. Rev. 1685 (1993).
49

  See, e.g., Louis Kaplow, Rules Versus Standards: An Economic Analysis, 42 Duke

L.J. 557 (1992); Eric A. Posner, Standards, Rules, and Social Norms, 21 Harv. J.L. &

Pub. Pol’y 101 (1997); Clayton P. Gillette, Rules, Standards, and Precautions in Payment
Systems, 82 Va. L. Rev. 181 (1996); Russell B. Korobkin, Behavioral Analysis and Legal
Form: Rules vs. Standards Revisited, 79 Or. L. Rev. 23 (2000).

50
  See Schlag, supra note 43, at 383–84 (“The possibility of casting or construing di-

rectives as either rules or standards has given rise to patterned sets of ‘canned’ pro and con
arguments about the value of adopting either rules or standards in particular contexts.”).

51
  See Friedrich A. Hayek, The Road to Serfdom 72–73 (1944); Kennedy, supra

note 8, at 1688; cf. Schauer, supra note 8, at 145–55; Schauer, supra note 8, at 145–49
(observing that rules minimize decisionmaker error and reduce abuse that result from bias,
ignorance, incompetence or confusion, and that rules are efªcient since they help allocate
limited judicial resources by streamlining proceedings and reducing duplication of effort);
Sullivan, supra note 10, at 63 (noting the argument that rules reduce the “elaborate, time-
consuming, and repetitive application of background principles to facts”).

52
  See Kennedy, supra note 8, at 1688–89 (“Certainty [of rules] increases the likeli-

hood that private activity will follow a desired pattern.”); Rose, supra note 44, at 599
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among competing decisionmakers such as legislatures, regulators, judges,
and juries,53 the power of these decisionmakers appears more legitimate
when it is exercised.

On the other hand, arbitrariness and unfairness can also ºow from
the mechanical application of a cookie-cutter rule.54 More ºexible stan-
dards can promote fairness by allowing a decisionmaker to consider rele-
vant factors overlooked by a rule, to adapt to unforeseen contexts,55 and
to treat substantively similar cases alike.56 Additionally, standards can
promote clarity, as rules often degenerate into confusing and complex
schemes of detailed subrules and exceptions,57 decipherable only by those
with extensive expertise or resources.58 Further, decisionmaking is often
more legitimate using standards: rather than hiding behind a mechanical
application of a rule, standards force a decisionmaker to explain the rea-
sons for a decision and take responsibility for it.59

C.  Emergence of Rules and Standards in Bush v. Gore

The opinions in Bush v. Gore manifested the choice between rules
and standards in three important ways. The Court had options in deter-
mining: whether equal protection required the development of more rule-

                                                                                                                           
(“[c]rystalline property doctrines yield ªxed consequences, and their predictability makes
these doctrines attractive”).

53
  See Sullivan, supra note 10, at 64.

54
  See Schauer, supra note 8, at 112–18 (observing that rules are unable to include all

of the possible exceptions the rulemakers would desire); Sullivan, supra note 10, at 58
(“[A] rule necessarily captures the background principle or policy incompletely and so
produces errors of over- or under-inclusiveness.”).

55
  Sullivan, supra note 10, at 66 (noting the argument that rules “tend toward obsoles-

cence” whereas standards “are ºexible and permit decisionmakers to adapt them to
changing circumstances over time”).

56
  See Schauer, supra note 8, at 135–66; Duncan Kennedy, Legal Formality, 2 J. Le-

gal Stud. 351, 377–91 (1973) (arguing that rule application often produces results that
are arbitrary in relation to the substantive ends sought); Sullivan, supra note 10, at 66.

57
  For example, in attempting to more accurately implement the background principle

of recording votes that reveal the clear intent of the voter, a legion of complex rules might
develop that take into account whether punchcards are thin, thick, recently manufactured,
stored for years, extensively handled, or used in humid or dry climates.

58
  See Rose, supra note 44, at 578 (observing that “over time, the straightforward

common law crystalline rules have been muddied repeatedly by exceptions and equitable
second-guessing”).

59
  See Sullivan, supra note 10, at 67 (noting the argument that “rules favor the judicial

abdication of responsibility, while standards make the judge face up to his choices—he
cannot absolve himself by saying ‘sorry, my hands are tied’”); cf. Frank I. Michelman, The
Supreme Court, 1985 Term—Foreword: Traces of Self-Government, 100 Harv. L. Rev. 4,
35 (1986) (arguing that balancing tests commit judges and parties to “practical reason” by
“afªrming rather than denying” judicial responsibility, making the judge “confront the
parties in the ºesh” and denying the judge “the refuge of objective determinacy lodged in
some force other than herself”). But see Schauer, supra note 8, at 162 (suggesting that
when following a rule, “[a]n agent who says, ‘This is not my job’ is not necessarily abdi-
cating responsibility” because the agent may be taking responsibility “for leaving certain
responsibilities to others”).
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like legal directives in manually counting ballots or if a clear intent stan-
dard would sufªce; whether the legislative preference to conclude the
vote tabulation process by December 12 should be interpreted more like a
rule or a standard; and whether the Court should craft its holding in the
form of a rule or a standard to bind future judicial deliberations.60

Consistent with traditional criticisms of standards, the majority per
curiam opinion argued that an application of the clear intent standard to
counting votes would result in arbitrary and inconsistent treatment of
voters because similarly perforated ballots could be counted differently.61

While the majority did not explicitly state that local judges appointed to
count the ballots would likely manipulate “clear intent” in a way that
advanced their own political preferences, Justice Stevens did argue that
the position of the majority could be explained only by its lack of
conªdence in the impartiality of the ballot counters.62 Articulating con-
ventional justiªcations for the adoption of rules, the majority found that
more precise rules were needed to ensure a more uniform, consistent,
fair, and neutral counting of the ballots.63 The majority also interpreted
Florida law as imposing a rule-like deadline to stop the counting of the
undervotes.64

The concurrence of Chief Justice Rehnquist, joined by Justices
Scalia and Thomas, asserted that the Florida Supreme Court had imper-
missibly changed the election rules. These concurring Justices would

                                                                                                                           
60

  Cf. Sullivan, supra note 10, at 69 (“[T]he Justices divided over rules and standards at
three different levels: ªrst, whether the Court’s own constitutional precedents ought to be
construed as rules or standards; second, whether the Constitution’s provisions should be
interpreted as rules or standards; and third, whether the Court, in fashioning the operative
doctrines (that is, tests and levels of scrutiny that will guide the lower courts and the Court
itself in future cases), ought to formulate rules or standards.”).

61
  See Bush v. Gore, 531 U.S. 106 (“[T]he standards for accepting or rejecting con-

tested ballots might vary not only from county to county but indeed within a single county
from one recount team to another.”).

62
  See id. at 128 (Stevens, J., dissenting) (asserting that the majority endorsed “an un-

stated lack of conªdence in the impartiality and capacity of the state judges who would
make the critical decisions if the vote count were to proceed”).

63
  See id. at 106 (“The formulation of uniform rules to determine intent based on these

recurring circumstances is practicable and, we conclude, necessary.”).
64

  See id. at 110 (ªnding that Florida law “requires that any controversy or contest that
is designed to lead to a conclusive selection of electors be completed by December 12”).
An argument could be made that the Justices in the majority used the law to advance a
political agenda, running down the clock and using the December 12 deadline rule to
shield the result in order to avoid responsibility for a partisan act that determined the win-
ner of the election. See infra Part II.C. Cf. Michael C. Dorf, Editorial, Supreme Court
Pulled a Bait and Switch, L.A. Times, Dec. 14, 2000, at B11 (observing that by refusing to
answer whether the manual recounts violated the Fourteenth Amendment when the issue
ªrst arose in November, “and then ruling against Gore three weeks later, the Supreme
Court ruined his chances of obtaining a fair recount”). One might also assert that the ma-
jority selectively applied rules to favor one party by applying equal protection principles
within counties to require uniform rules for manually counting the undervotes, but not
between counties by requiring uniform rules of voting in the ªrst instance.
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have interpreted Florida statutes to provide for a bright-line rule that
counts only ballots with completely punched chads.65

Justices Ginsburg and Stevens would have tolerated the use of the
clear intent standard and would not have allowed the application of a
rigid rule to halt counting of the undervotes. Although Justices Breyer
and Souter would have rejected the clear intent standard in favor of more
uniform manual recount rules, they also would not have permitted the
application of a rigid rule to stop the counting of the undervotes. Justice
Ginsburg employed traditional arguments against rules, arguing that the
application of the statutory deadline, which resulted in a failure to count
the undervotes, would be more arbitrary than a full count using the clear
intent standard.66

It might initially appear as though the dissenters favored standards,
while those in the majority favored rules. This initial reading, however, is
incomplete. Kennedy, O’Connor, Rehnquist, Scalia, and Thomas all per-
ceived some constitutional doctrines to be more standard-like, whereas
Breyer, Ginsburg, Souter, and Stevens all perceived them to be more rule-
like. For example, those Justices in the majority—carefully noting that
the Court was not announcing a clear rule because equal protection in the
election context presents “many complexities”—limited their analysis to
the “present circumstances” in a very context-speciªc, case-by-case,
standard-like manner.67 The dissenters interpreted the political question
provisions of the Constitution and federal statutory law as more rule-like,
which would have prevented the Court from hearing the case.68 Justices
in both the majority and the dissent, therefore, employed traditional rules
and standards arguments in analyzing the legal issues in the case.

                                                                                                                           
65

  The debate between imperfect technology and imperfect human judgments about
what constitutes a vote tracks the rules versus standards debate. Like bright-line rules,
voting machines arguably minimize arbitrary and subjective value choices, thus promoting
uniformity, consistency, predictability, and efªciency. Machines, however, have a certain
degree of rigidity that results in a failure to count some intended votes. Manual recounts
allow decisionmakers to implement certain underlying principles—such as an inclusionary
theory of democracy—more uniformly, consistently, and fairly than machines in a number
of different contexts.

66
  See Bush v. Gore, 531 U.S. at 143 (Ginsburg, J., dissenting) (“I cannot agree that the

recount adopted by the Florida court, ºawed as it may be, would yield a result any less fair
or precise than the certiªcation that preceded that recount.”).

67
  See id. at 109 (“Our consideration is limited to the present circumstances, for the

problem of equal protection in election processes generally presents many complexities.”).
68

  See, e.g., id. at 155 (Breyer, J., dissenting) (observing that “[t]he decision by both
the Constitution’s Framers and the 1886 Congress to minimize this Court’s role in resolv-
ing close federal presidential elections is as wise as it is clear”).
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D.  An Earlier Emergence of Form in the Law of Democracy:
Legislative Districting

Bush v. Gore is not the only election law case highlighting the
signiªcance of rules and standards. The form of legal directives plays an
important role with regard to the law regulating politics generally, and
has most often been discussed regarding the form of judicial tests used to
review the political process.69 In particular, the arguments favoring rules
or standards framed one of the most contentious foundational debates
regarding the law of democracy: judicial review of legislative districting.

In 1962, the Court in Baker v. Carr determined that the composition
of legislative districts, known as apportionment, was a justiciable issue.70

Following World War II, shifts in population caused great disparities
among state legislative electoral districts, with large numbers of people
living in urban districts and smaller numbers living in rural districts.71 In
Baker v. Carr, plaintiffs brought suit to compel the Tennessee state leg-
islature, comprised predominantly of representatives from less populated
rural districts reluctant to surrender political power, to revise the elec-
toral boundaries and create more evenly populated districts.72 The Court
distinguished apportionment from nonjusticiable political questions that
could not be resolved through “judicially discoverable and manageable”
criteria,73 and held that judges could review apportionment using “well
developed and familiar” judicial “standards under the Equal Protection
Clause,” which allow courts to invalidate laws that reºect “no policy, but
simply arbitrary and capricious action.”74

Two years later, in Reynolds v. Sims,75 the Court announced a more
deªnitive one-person, one-vote rule that essentially required that legisla-
tive districts be drawn so that they contained an equal number of resi-
dents.76 One objective of the one-person, one-vote rule was to limit ex-

                                                                                                                           
69

  See infra Part II.B.2 (discussing the standard-like nature of judicial tests used to de-
termine excessive partisan gerrymandering, wrongful creation of predominantly minority
districts, and excessively low campaign contribution limits); Spencer Overton, Mistaken
Identity: Unveiling the Property Characteristics of Political Money, 53 Vand. L. Rev.
1235, 1299 (2000) (analyzing the advantages of rule-like and standard-like judicial tests
for review of campaign ªnance regulations).

70
  369 U.S. 186, 209 (1962).

71
  See William N. Eskridge, Jr. & Philip P. Frickey, Cases and Materials on

Legislation: Statutes and the Creation of Public Policy 128 (1995) (“Population
shifts after World War II exacerbated population disparities in local, state, and federal
electoral districts, with booming urban and suburban areas greatly underrepresented and
rural areas overrepresented.”).

72
  369 U.S. at 194–95.

73
  Id. at 217.

74
  Id. at 226.

75
  377 U.S. 533 (1964).

76
  Essentially, this principle prohibited apportionment that featured substantial popula-

tion deviations. See id. at 568 (holding that “the Equal Protection Clause requires that the
seats in both houses of a bicameral state legislature must be apportioned on a population
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tensive partisan gerrymandering.77 The exchange regarding the beneªts
and shortcomings of the one-person, one-vote rule relative to the previ-
ous equal protection standard mirrors the general debate between rules
and standards.

1.  Arguments in Favor of the One-Person, One-Vote Rule

In support of the one-person, one-vote rule, various courts and
commentators have employed arguments reºecting the advantages of
rules and the shortcomings of standards. The one-person, one-vote rule
promotes uniformity, consistency, fairness, and neutrality in decisions
about apportionment by limiting judicial discretion to one simple ques-
tion: Do all districts have the same number of residents?78 By limiting
judicial discretion, the one-person, one-vote rule, the argument goes,
prevents judges from substituting their own political inclinations for
those of other branches and from becoming hopelessly entangled in the
“political thicket.”79 Conªnement of judicial oversight to a neutral rule
thus fortiªes the legitimacy of an independent judiciary.

The clarity and predictability of the one-person, one-vote rule allows
it to be understood easily and followed precisely by those drawing dis-

                                                                                                                           
basis” and that “an individual’s right to vote for state legislators is unconstitutionally im-
paired when its weight is in a substantial fashion diluted when compared with votes of
citizens living in other parts of the State”); Wesberry v. Sanders, 376 U.S. 1, 7–8 (1964)
(holding that Article I, Section 2 requires that “as nearly as is practicable one man’s vote in
a congressional election is to be worth as much as another’s”). The doctrine eventually
evolved to tolerate moderate population deviations in state legislative districts, yet to de-
mand that congressional apportionment comply with a strict population equality rule. See
Brown v. Thomson, 462 U.S. 835, 842–43 (1983) (characterizing state legislative popula-
tion deviations of less than ten percent as “minor deviations” from mathematical equality
that do not sufªciently threaten equal protection provisions so as to require justiªcation by
the state); Karcher v. Daggett, 462 U.S. 725, 732 (1983) (holding that Article I, Section 2
requires “absolute population equality” and invalidating population deviations among con-
gressional districts in New Jersey of 0.7%).

77
  See Reynolds, 377 U.S. at 578–79 (“indiscriminate districting . . . may be little more

than an open invitation to partisan gerrymandering”); see also, T. Alexander Aleinikoff &
Samuel Issacharoff, Race and Redistricting: Drawing Constitutional Lines After Shaw v.
Reno, 92 Mich. L. Rev. 588, 622 (1993) (observing that “the Court intended the equi-
population rule only to impose an external discipline on state redistricting authorities,
forcing them to rationalize the reapportionment process”).

78
  See John Hart Ely, Democracy and Distrust 124–25 (1980) (explaining that the

Court adopted a one-person, one-vote rule “precisely because of considerations of admin-
istrability”).

79
  Samuel Issacharoff, Pamela S. Karlan & Richard H. Pildes, The Law of

Democracy: Legal Structure of the Political Process 175 (2d ed. 2001) (suggest-
ing that “the one-person, one-vote rule based on strict population equality could be readily
managed by the courts and thus allowed a justiciable standard for judicial immersion into
the ‘political thicket’ of elected institutions”). But cf. Colegrove v. Green, 328 U.S. 549,
556 (1946) (Frankfurter, J., plurality opinion) (arguing that principled judicial review in
the political context is often impossible and thus “[c]ourts ought not to enter this political
thicket”).
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trict lines.80 Such clarity also minimizes the frequency and complexity of
reapportionment litigation, allowing for quick, efªcient, and consistent
determinations by judges ill-equipped to apply vague equality principles
to elaborate evidentiary records of political matters.81 Indeed, the Court’s
retreat from the earlier application of general equal protection principles
in favor of the one-person, one-vote rule reºects the failure of anything
less than a strict rule.82

2.  Arguments in Favor of an Apportionment Standard

Those who have analyzed the problems with the one-person, one-
vote rule have often advanced arguments that focus on the shortcomings
of rules and the beneªts of standards. While the Baker standard allowed
courts to make a case-by-case assessment of the political environment in
a given jurisdiction, a rigid one-person, one-vote rule ignores important,
context-speciªc issues. At least as relevant to apportionment as formal
equality are a host of other factors: the promotion of political competi-
tion,83 the unique workings of different legislative bodies, adherence to
political and natural boundaries,84 compactness, contiguity, and equal
respect for varied communities deªned by actual shared interests.85 An

                                                                                                                           
80

  See Gaffney v. Cummings, 412 U.S. 735, 779 (1973) (Brennan, J., dissenting) (“[I]t
is clear that the state legislatures and the state and federal courts have viewed [absolute
equality] as controlling on the issue of legislative apportionment, and the outgrowth of that
assumption has been a truly extraordinary record of compliance with the constitutional
mandate.”).

81
  Cf. Jan G. Deutsch, Neutrality, Legitimacy, and the Supreme Court: Some Intersec-

tions Between Law and Political Science, 20 Stan. L. Rev. 169, 247 (1968) (arguing that
“requiring the Court to canvass . . . [t]he details of . . . petty corruption and networks of
personal inºuence” is not a “demand we can reasonably make of our courts”).

82
  See Pamela S. Karlan, Still Hazy After All of These Years: Voting Rights in the Post-

Shaw Era, 26 Cumb. L. Rev. 287, 298–99 (1996) (asserting that “Baker . . . saw ‘well
developed and familiar’ standards under the equal protection clause that would protect
courts from becoming embroiled in judicially unmanageable questions” but that the Court
in Reynolds “recognized that its general equal protection jurisprudence was insufªcient for
the task and announced an increasingly rigid, simple to apply, voting-speciªc mandate of
equipopulousity”).

83
  See Paul S. Edwards & Nelson W. Polsby, The Judicial Regulation of Political Proc-

esses—In Praise of Multiple Criteria, 9 Yale L. & Pol’y Rev. 190, 200 (1991) (stating
that “[t]here are many other factors . . . that courts could consider in apportionment” in-
cluding “the appropriateness of a legislative decision to protect incumbents in order to
preserve the state’s political power at the national level [and] the need to create more com-
petitive elections in order to increase legislative ‘responsiveness’” which are often impos-
sible to consider “if courts are required to attend only to ‘one person, one vote’”).

84
  See Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 749–51 (1964) (Stewart, J.,

dissenting) (“I do know enough to be aware that a system of legislative apportionment
which might be best for South Dakota, might be unwise for Hawaii with its many islands,
or Michigan with its Northern Peninsula.”).

85
  See Davis v. Bandemer, 478 U.S. 109, 167, 173 (1986) (Powell, J., concurring in

part and dissenting in part); see also Miller v. Johnson, 515 U.S. 900, 916 (1995) (arguing
that race cannot be the predominant factor in redistricting that subordinates other factors
such as “compactness, contiguity, and respect for political subdivisions or communities
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absolute equality rule subordinates these relevant concerns,86 and fails to
acknowledge that formal equality is not identical to meaningful political
equality.87

Under the one-person, one-vote rule, shrewd and calculating legis-
lators have the ability to game the system88 by drawing districts of equal
population that minimize the political strength of rival political groups,
since these legislators know their actions will be upheld by courts.89 If,
however, judges reviewing legislative apportionments instead applied a
standard that balanced a number of factors related to representation, bla-
tant attempts to dilute the political strength of a rival political group
would be chilled.90 The one-person, one-vote rule also allows judges to

                                                                                                                           
deªned by actual shared interests,” and acknowledging that such a determination is
“difªcult” and requires that courts “exercise extraordinary caution”).

86
  See Davis, 478 U.S. at 168 (Powell, J., concurring in part and dissenting in part) (ar-

guing that a focus on one-person, one-vote may cause legislatures to “place undue empha-
sis on mathematical exactitude, subordinating or ignoring entirely other criteria that bear
directly on the fairness of redistricting”); Gaffney v. Cummings, 412 U.S. 735, 748–49
(1973) (asserting that “representation does not depend solely on mathematical equality”
among districts, and that an “unrealistic overemphasis on raw population ªgures [may]
itself furnish a ready tool for ignoring factors that in day-to-day operation are important to
an acceptable representation and apportionment arrangement”).

87
  See Martin Shapiro, Law and Politics in the Supreme Court: New Ap-

proaches to Political Jurisprudence 244–45 (1964) (arguing that the Court in Baker
“avoided binding itself to precise standards of representation, any one of which would be
theoretically incorrect because democratic theory does not contain any such precise stan-
dards”). Even if one accepted formal equality as a meaningful objective, the one-person,
one-vote rule could be described as insufªcient, as many applications of the rule arbitrarily
select total population as the baseline. Thus a vote cast in a district with a lower percentage
of registered voters carries more weight than a vote from a district with a higher percent-
age of registered voters. See Gaffney, 412 U.S. at 746 (“[I]f it is the weight of a person’s
vote that matters, total population—even if stable and accurately taken—may not actually
reºect that body of voters whose votes must be counted and weighed for the purposes of
reapportionment, because ‘census persons’ are not voters.”); Garza v. County of Los An-
geles, 918 F.2d 763, 779–88 (9th Cir. 1990) (Kozinski, J., concurring in part and dissenting
in part) (arguing that apportionment by population and apportionment by number of voters
“are based on radically different premises and serve materially different purposes”); cf.
Burns v. Richardson, 384 U.S. 73, 91 (1966) (“[T]he Equal Protection Clause does not
require the States to use total population ªgures derived from the federal census as the
standard by which this substantial population equivalency is to be measured.”).

88
  See Morton J. Horwitz, The Rule of Law: An Unqualiªed Human Good?, 86 Yale

L.J. 561, 566 (1977) (book review) (concluding that “the rule of law . . . enables . . . the
wealthy to manipulate its forms to their own advantage”).

89
  Clear rules limit a legislator’s discretion to interpret legal directives or shape the po-

litical process in a way that entrenches her power, but at the same time tell an entrench-
ment-minded legislator exactly how much anti-competitive behavior she can engage in
without penalty. For discussions regarding the problems of entrenchment, see Ely, supra
note 78, at 106; Richard L. Hasen, Entrenching the Duopoly: Why the Supreme Court
Should Not Allow the States to Protect the Democrats and Republicans from Political
Competition, 1997 Sup. Ct. Rev. 331; Samuel Issacharoff & Richard H. Pildes, Politics As
Markets: Partisan Lockups of the Democratic Process, 50 Stan. L. Rev. 643, 644 (1998);
Michael J. Klarman, Majoritarian Judicial Review: The Entrenchment Problem, 85 Geo.

L.J. 491, 498 (1997).
90

  See Rose, supra note 44, at 600 (“The very knowledge that one cannot gull someone
else, and get away with it, makes it less likely that anyone will dissipate time and effort in
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abdicate the important role of policing the political process and providing
reasoned, context-speciªc explanations for their decisions. In short,
equality principles are not fully advanced—and indeed may be thwarted—
by what Justice Stewart once called the “uncritical, simplistic, and
heavy-handed application of sixth-grade arithmetic.”91 Supporters of ap-
plying an equal protection standard argue that greater arbitrariness and
unfairness ºow from the mechanical application of a cookie-cutter one-
person, one-vote rule than from judicial review of apportionment on a
case-by-case basis that considers a number of factors.92

II.  Understanding the Choice of Form

After observing the rules versus standards framework in the law of
democracy, the question arises: Why are rules or standards preferred in a
particular context? Some have argued that those with particular substan-
tive political philosophies are attracted to certain forms of legal direc-
tives.93 Liberals are said to favor standards, whereas conservatives are
said to favor rules.94 Other commentators reject the absolute connection

                                                                                                                           
trying to ªnd the gullible.”); Schlag, supra note 43, at 385 (“Because the distinction be-
tween permissible and impermissible conduct is not ªxed, but is case-speciªc, persons will
be deterred from engaging in borderline conduct and encouraged to substitute less offen-
sive types of conduct.”); see also Aleinikoff & Issacharoff, supra note 77, at 650 (explain-
ing that one potential reading of the vague wrongful redistricting holding in Shaw v. Reno
is a judicial warning to states not to go “too far” in creating majority African American
districts).

91
  Lucas v. Forty-Fourth Gen. Assembly, 377 U.S. 713, 749–51 (1964) (Stewart, J.,

dissenting). One could also argue that the clarity of the one-person, one-vote rule has been
undermined by attempts to address the inadequacies of the rule. Cf. Rose, supra note 44, at
578 (“[O]ver time, the straightforward common law crystalline rules have been muddied
repeatedly by exceptions and equitable second-guessing.”). A host of elaborate and incon-
sistent doctrines have evolved to guard against the dilution of the political strength of ra-
cial minorities, political minorities, and racial majorities. See 42 U.S.C. § 1973 (1994) (the
Voting Rights Act); Miller v. Johnson, 515 U.S. 900 (1995) (prohibiting the use of race as
the “predominant” factor in drawing a district); Shaw v. Reno, 509 U.S. 630, 658 (1993);
Davis v. Bandemer, 478 U.S. 109, 133 (1986); Thornburg v. Gingles, 478 U.S. 30 (1986)
(adopting a three-factor test for establishing a violation of section 2 of the Voting Rights
Act); Mobile v. Bolden, 446 U.S. 55 (1980).

92
  Cf. Sullivan, supra note 10, at 62 (“A decision favoring rules thus reºects the judg-

ment that the danger of unfairness from ofªcial arbitrariness or bias is greater than the
danger of unfairness from the arbitrariness that ºows from the grossness of rules.”).

93
  See Kennedy, supra note 8, at 1741–51 (observing that rules favor allocational

efªciency and the distributive status quo, whereas standards favor redistribution and pater-
nalism). But see Morton J. Horwitz, The Transformation of American Law, 1870–

1960, at 17–19, 199–206, 225–30 (1992) (describing the relationship between political ide-
ology and rules and standards as contingent upon context); Kennedy, supra note 8, at 1777
(acknowledging that “the political tendency of the resort to standards, as it occurs in the
real world, cannot be determined a priori”).

94
  See Linda Chavez, Fairness An Elusive Standard, Denver Post, Dec. 14, 2000, at

B11 (explaining that “for the Democrats, fairness is an elusive standard,” whereas “Repub-
licans . . . deªne fairness in the rules themselves”); Noemie Emery, First Principles in
Florida: Conservatives Believe in Rules; Liberals Want to be “Fair,” Weekly Standard,
Dec. 11, 2000, at 24 (arguing that “Democrats are the party of malleable standards, in the
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between political philosophy and a consistent preference for either rules
or standards, but do assert that individual decisionmakers, regardless of
their politics, can be characterized as predisposed to rules or standards.95

Many Justices in Bush v. Gore employed both rules and standards, how-
ever, supporting the proposition that political ideology or predisposition
toward one form of law does not always explain one’s preference for
rules or standards in the context of the law of democracy.96 While politi-
cal ideology and predisposition may be factors, they are not always de-
terminative.

This Part argues that one’s assumptions about how democracy works
or should work may explain, in part, one’s choice between rules or stan-
dards in interpreting or promulgating legal directives governing the
democratic process. While most individuals want a skillful and fair exe-
cution of the democratic process, individuals have different ideas about
particular actors’ competencies and incentives and how the democratic
process should function. In short, individuals disagree as to which actors
should make particular decisions about democracy and as to how much
discretion each actor should wield. As a consequence, individuals dis-
agree about the form of legal directives that structure various aspects of
the democratic process. This Part proposes that the Justices’ different
understandings about the workings of democracy inºuenced their inter-
pretation and promulgation of rules and standards in Bush v. Gore. Simi-
larly, conceptions held by individual judges, legislators, and administra-
tors regarding who should make which decisions shape their choices of
rules and standards in the election law context.

                                                                                                                           
interests of what they think of as just” while “Republicans are the party of bright lines and
hard and fast rules, in the interests of what they think of as just”).

95
  See Sullivan, supra note 10, at 88, 92 (observing that “Justice Scalia leads the

charge for rules on the current Court,” and that “Justices O’Connor, Kennedy and Souter
demonstrated an afªnity for standards”).

96
  Democrats sometimes argue in favor of rules, while Republicans sometimes favor

standards. For example, in Florida the Democrats favored application of rules that would
discard absentee military ballots that lacked postmarks. See Richard Perez-Pena, Bush
Files Suit to Restore the Rejected Military Ballots, N.Y. Times, Nov. 23, 2000, at A36 (re-
porting that “[t]he reason Democrats cited most often in trying to disqualify [absentee]
ballots was that they had no postmarks, as required by Florida law”). Also, in 1980 the
conservative branch of the Court instituted a more subjective standard that required a
showing of racially discriminatory intent to establish a legally cognizable claim regarding
apportionment. See Mobile, 446 U.S. at 55. Two years later, a bipartisan coalition in a
Democratically controlled House and Republican-controlled Senate amended Section 2 of
the Voting Rights Act to establish a more rule-like results test, effectively overruling Mo-
bile v. Bolden. See 42 U.S.C. § 1973 (1994); Mobile, 446 U.S. at 134 (Marshall, J., dis-
senting) (“[A] standard based solely upon the motives of ofªcial decisionmakers . . . forces
the inquiring court to undertake an unguided, tortuous look into the minds of ofªcials
. . . .”); Eskridge & Frickey, supra note 71, at 149 (“A bipartisan coalition voted to
amend the Voting Rights Act in 1982 to overrule, in effect, the Bolden decision.”).
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A.  Conceptions of Democracy and Form

In a politically diverse society, no single, universally accepted un-
derstanding of democracy exists.97 Some individuals harbor democratic
ideals that focus on broad participation, and look at politics as an inclu-
sive, deliberative process in which actors are largely motivated by the
public good.98 Others view democracy as a competitive, self-serving sys-
tem in which private interests attempt to use government action to maxi-
mize their private gain and government ofªcials make decisions in an
attempt to maintain power.99 Conceptions of democracy often purport to
answer certain questions about democracy: What is the relationship be-
tween citizens and representatives, majorities and minorities, and public
and private interests? Who should be included in the process, and what
efforts should be made to include them? Who is competent and trust-
worthy to make certain decisions? Democratic theories are often painted
in broad, categorical strokes when articulated as academic philosophies;
however, judges, legislators, administrators, and other ofªcials generally
develop their own individualized understandings of democratic functions
and aspirations. Thus it is unlikely that all will settle on a single, com-
prehensive conception of democracy.100

Other commentators have recognized that choices made by a judge,
legislator, executive, or scholar regarding the law of the political process
are shaped by her assumptions about democracy, which reºect her under-
standings about particular cultural, professional, and social realities of
politics.101 For example, some underlying conception of effective partici-

                                                                                                                           
97

  Cf. Robert A. Dahl, A Preface to Democratic Theory 1 (1956) (“[T]here is no
democratic theory—there are only democratic theories.”); Eskridge & Frickey, supra
note 71, at 43–66, 123–24 (describing various theories of democracy and representation);
David Held, Models of Democracy (1987) (detailing the various theories of democ-
racy); James A. Gardner, Liberty, Community and the Constitutional Structure of Political
Inºuence, 145 U. Pa. L. Rev. 893, 901 (1997) (“Western political thought is well-stocked
with diverse theories of democracy.”).

98
  See Frank I. Michelman, Law’s Republic, 97 Yale L.J. 1493, 1493–1507 (1988);

Michelman, supra note 59, at 17–36; Cass R. Sunstein, Beyond the Republican Revival, 97
Yale L.J. 1539, 1547–58 (1988).

99
  See Anthony Downs, An Economic Theory of Democracy (1957); Daniel A.

Farber & Philip P. Frickey, Law and Public Choice (1991); William H. Riker, Lib-

eralism Against Populism: A Confrontation Between the Theory of Democracy

and the Theory of Social Choice (1982); Maxwell L. Stearns, Public Choice and

Public Law: Readings and Commentary (1997); Daniel A. Farber & Philip P. Frickey,
The Jurisprudence of Public Choice, 65 Tex. L. Rev. 873, 890–901 (1987).

100
  Cf. Michael A. Fitts, The Hazards of Legal Fine Tuning: Confronting the Free Will

Problem in Election Law Scholarship, 32 Loy. L.A. L. Rev. 1121, 1139 (1999) (“We also
are unlikely to achieve a normatively precise theory of democracy that will instruct and
resolve all of the heated normative debates over the regulation of the electoral process.”);
William P. Marshall, The Last Best Chance for Campaign Finance Reform, 94 Nw. U. L.

Rev. 335, 376 (2000) (“Democracy does not have an ideal archetype . . . . [T]here is no
clear guidepost from which to evaluate whether democracy is, or is not, working.”).

101
  See Frank Michelman, Conceptions of Democracy in American Constitutional Ar-

gument: Voting Rights, 41 Fla. L. Rev. 443, 444 (1989) (observing that with regard to
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pation in representative government is needed to determine the legiti-
macy of a particular apportionment plan or of restrictions on the contri-
bution of money to political campaigns.102 Some scholars have suggested
that most election law controversies arise not from inconsistencies in le-
gal doctrine, but rather from inconsistent understandings of democracy.103

Contextual assumptions about how politics really works or should
work not only inºuence substantive determinations about democracy,
such as whether a particular apportionment plan or campaign ªnance re-
striction promotes or diminishes effective participation in representative
government, but they also affect decisions regarding the appropriate ju-
risdictional roles of political actors. An individual’s theory of democracy
provides insight into which political actors she believes are best posi-
tioned to make informed decisions, which interests are proper for actors
to consider in their decisionmaking, and which actors are most likely to
base their decisionmaking on these interests.104 Questions about compe-
tency also relate to the nature of the problem, the actor’s expertise, and
the vantage point of the actor. Is the problem one in which it is better to
see the whole forest, or to examine one tree closely?

                                                                                                                           
issues “soaked with political interest . . . legal argument and judicial explanation . . . un-
selfconsciously reºect underlying assumptions about actual and potential social relations,
and about the institutional arrangements and forms of political life ªt for those relations as
they are and as they are capable of becoming”); Richard Pildes, Democracy and Disorder,
68 U. Chi. Rev. 695, 696 (2001) (describing judicial culture as “the empirical assump-
tions, historical interpretations, and normative ideals of democracy that seem to inform and
inºuence the current constitutional law of democracy”); cf. Heather Gerken, New Wine in
Old Bottles: A Comment on Richard Hasen’s and Richard Briffault’s Essays on Bush v.
Gore, 28 Fla. St. U. L. Rev. (forthcoming 2001) (observing that claims that the Court is
agnostic with regard to the workings of democracy are implausible because “[w]henever
the Court inserts itself into the democratic process, it is making a judgment about how that
process should work”); see, e.g., Lillian R. BeVier, The Issue of Issue Advocacy, 85 Va. L.

Rev. 1761, 1764–65 (1999) (explaining that her position on one area of the law of democ-
racy, campaign ªnance reform, is not “driven by the assumption ‘that voters are largely
engaged, thoughtful, and civically responsible’” but rather by the democratic assumption
that “[v]oters are far more likely to be ‘rationally ignorant’” and that “special interest
groups . . . are . . . inclined to hijack campaign ªnance ‘reform’”) (citations omitted).

102
  See Gardner, supra note 97, at 897 (“We can hardly expect to ªgure out what vot-

ing—or ‘fair’ voting, or ‘meaningful’ voting—means without some conception of what
voting is for, what purpose it serves within a larger regime of democratic self-
government.”); Lani Guinier, [E]racing Democracy: The Voting Rights Cases, 108 Harv.

L. Rev. 109, 124 (1994) (“[V]ote dilution claims require the federal judiciary to develop
theories of the basic principles of democratic self-government. The question of deªning
minority vote dilution can only be answered by reference to a theory that deªnes effective
participation in representative government.”).

103
  See Michelman, supra note 101, at 477 (observing that disagreements in political

cases often depend on different “normative conception[s] of ‘political community’”); cf.
Baker v. Carr, 369 U.S. 186, 300 (1962) (Frankfurter, J., dissenting) (arguing that the ap-
portionment case required the Court to “choose among competing bases of representa-
tion—ultimately, really, among competing theories of political philosophy—in order to
establish an appropriate frame of government”).

104
  Cf. Schauer, supra note 8, at 159 (“In political decision-making, for example,

questions of role allocation are often determined by issues of legitimacy.”).
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Rules and standards allow lawmakers to respond to their contextual
assumptions about jurisdictional roles. Through more rule-like legal di-
rectives, lawmakers can limit the range of factors a political actor may
consider, thereby constraining a political actor’s discretion.105 More stan-
dard-like legal directives, on the other hand, allow lawmakers to grant a
political actor broader discretion. Rules and standards in the context of
democracy, therefore, necessarily require a contemplation of what kinds
of decisions need to be made, what incentives an actor will have, and
ultimately, who should have discretion to do what. Democratic politics
operates within a legal structure of laws and procedures. Rules and stan-
dards determine jurisdictional roles by allocating and limiting discretion
within this legal structure, effectively organizing the institutions of
democratic decisionmaking.106

For example, if Legislator Smith assumes that voter fraud is a major
challenge confronting democracy, he may support strict rules designed to
combat the problem, such as prohibiting county election supervisors
from sending absentee ballots to voters who failed to personally record
their voter identiªcation number on their application for an absentee
ballot.107 In contrast, if Legislator Rodriguez assumes that widespread
inclusion is more important than ªghting voter fraud, she may object to
these rules. Instead, Legislator Rodriguez may favor a standard that gives
county election supervisors the discretion to send an absentee ballot to a
citizen who failed to include her voter identiªcation number on the ab-
sentee ballot application.

The preference of Legislator Smith for rules and Legislator Rodri-
guez for standards may change, however, depending upon their respective
opinions about county election supervisors. If Legislator Smith trusts that
the county election supervisors will ªght voter fraud, Legislator Smith
may support a standard giving the county election supervisors broad dis-
cretion to deny absentee ballot applications on a case-by-case basis.
Similarly, Legislator Rodriguez may distrust the election supervisors and
assume they will misuse their discretion and send absentee ballots to vot-

                                                                                                                           
105

  See Schauer, supra note 8, at 231–32 (“[T]he essence of rule-based decision-
making lies in the concept of jurisdiction, for rules, which narrow the range of factors to be
considered by particular decision-makers, establish and constrain the jurisdiction of those
decision-makers”); Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. Chi. L. Rev.

1175, 1179 (1989) (“[W]hen, in writing for the majority of the Court, I adopt a general
rule, and say, ‘This is the basis of our decision,’ I not only constrain lower courts, I con-
strain myself as well.”).

106
  Cf. Schauer, supra note 8, at 169 (stating that “[i]t is hard to conceive of a legal

system without jurisdictional rules, since otherwise nothing would establish the system in
the ªrst place” and that “any legal system would need jurisdictional rules to create and
organize the institutions of decision-making”); Sullivan, supra note 10, at 64 (“[R]ules
allocate roles or power among competing decisionmakers.”).

107
  Cf. Jacobs v. Seminole County Canvassing Bd., 773 So. 2d 519 (Fla. 2000) (holding

that a county supervisor’s decision to allow representatives of one political party to add
information to absentee ballot request forms did not invalidate the requests).
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ers afªliated with one political party while rejecting absentee ballot ap-
plications of voters afªliated with an opposing political party. Legislator
Rodriguez may therefore support a bright-line rule that requires election
supervisors to send out absentee ballots in response to all applications,
even those missing a voter identiªcation number.108 The preference of the
legislators for rules or standards depends upon the priorities that they
place on various democratic ideals, such as widespread inclusion and the
prevention of fraud. Their preference also depends upon their assump-
tions about the competencies, motivations, and trustworthiness of various
actors in the political process, such as voters and county election super-
visors.

Choices between rules and standards are not based on the expertise
and biases of a single autonomous political actor, but are made in consid-
eration of the relative characteristics of various political actors. When a
lawmaking body limits an actor’s discretion through rules, that body nec-
essarily reserves more decisionmaking power for itself.109 For instance,
the Court’s prioritization of its own equipopulous rule above the other
apportionment considerations transferred decisionmaking authority from
state legislatures to courts.110 In the alternative, the lawmaking body may
use the rule to reserve more discretion for others. For example, the one-
person, one-vote rule could be said to limit the discretion of lower courts
while protecting the inºuence of the political branches. The question,
therefore, is not merely whether there is reason to distrust a political ac-
tor or to disqualify the actor from making a decision. Instead, the issue is
whether the actor whose power will be limited is more or less competent
than the entity whose power will be preserved or enhanced through im-
plementation of the legal directive. Just as rules are promulgated out of
distrust of an actor, there is reason for a lawmaker to question her own
competencies and biases and those of the people whose power is en-
hanced through a particular rule.

Indeed, the debates regarding the Supreme Court’s use of rules or
standards to regulate its intervention in the political process implicate the
Court’s vision of the jurisdictional role of the judiciary in relation to the
more political branches of government. An anti-majoritarian impulse fa-
vors a ºexible standard that would give courts broader discretion to iden-
tify political failure in various contexts and check abuses by democratic
majorities that disenfranchise minorities.111 A majoritarian impulse, on

                                                                                                                           
108

  Cf. Cass R. Sunstein, Problems with Rules, 83 Cal. L. Rev. 953, 1012 (1995) (“[A]
system of rules might be adopted as the best way, overall, to control the agent’s discretion,
at least if there is a measure of distrust of some or all agents.”).

109
  See Schauer, supra note 8, at 161 (ªnding that “the ‘No vehicles in the park’

regulation . . . allocates power away from the park-user and to the rule-makers”).
110

  See Hasen, supra note 5 (asserting that the danger of rules is that they “enshrine the
current Court majority’s political theory. . . . [which] is precisely what happened in the one
person, one vote cases”).

111
  Cf. United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938) (“[P]rejudice
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the other hand, favors bright-line rules that limit judicial oversight.112 The
Court’s attempt to limit or expand judicial oversight of the political proc-
ess is related not only to its vision of the judiciary,113 but also to its vision
of the role of the judiciary within a democracy.

While the role of the judiciary in determining the form of a legal di-
rective deserves special attention,114 legislators and election administra-
tors also often interpret and promulgate legal directives in the form of
rules or standards, as the earlier example involving Legislators Smith and
Rodriguez illustrates. We should therefore analyze form when we con-
sider legal directives promulgated by both judicial and non-judicial deci-
sionmakers. Legislators, secretaries of state, and canvassing boards all
make decisions regarding the utility of rules and standards based, in part,
on their own individual assumptions of democracy. As clariªed by the
Court’s discussion of the clear intent standard—the standard arguably
devised by the Florida Legislature for manually counting ballots—the
form of legal directives promulgated by non-judicial lawmakers in the
election context is subject to criticism with regard to uniformity, clarity,
the allocation of responsibilities, and applicability to context-speciªc
situations.115

B.  Connections in Bush v. Gore

The positions taken in Bush v. Gore are consistent with the proposi-
tion that one’s understanding of democracy sometimes inºuences the
form of legal directives. Two interesting connections between form and
assumptions about democracy arise from the case: (1) the state supreme
court’s interpretation of legal directives as standards to promote inclu-

                                                                                                                           
against discrete and insular minorities . . . which seriously tends to curtail the operation of
those political processes ordinarily to be relied upon to protect minorities . . . may call for
a correspondingly more searching judicial inquiry.”); Ely, supra note 78, at 103 (observing
that political malfunction occurs when “representatives beholden to an effective majority
are systematically disadvantaging some minority . . . and thereby denying that minority the
protection afforded other groups”).

112
  Cf. Ely, supra note 78, at 124 (explaining that the Court could avoid the “unad-

ministrability thicket” problem posed by reapportionment by either “stay[ing] out of the
area altogether,” or by adopting a one-person, one-vote rule).

113
  See Sullivan, supra note 10, at 112.

114
  See, e.g., Issacharoff et al., supra note 16, at iii (“[T[here are obvious difªculties

with deferring to the political process to redress the defects [of elections] . . . . There is
little reason to believe that partisan ofªcials will cease to be that if they are given the
chance to interpret or even alter the rules of the game after the election has occurred.
[Further], this is an area in which courts . . . must continue to act with tremendous circum-
spection . . . . The adjudication of claims that will alter the outcomes of high-proªle elec-
tions threatens signiªcant damage to the integrity of courts.”).

115
  Granted, ofªcials from different branches have varying institutional experiences,

incentives, and competencies. Rather than being a reason to disregard non-judicial law-
makers and decisionmakers, however, these different backgrounds are worthy of analysis,
as they might shape assumptions about democracy, and ultimately choices between rules
and standards.
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sionary conceptions of democracy contrasted with the majority of the
federal Justices’ interpretations of legal directives as rules to curtail a
process they believed to be arbitrary and subject to manipulation, (2) the
standard-like holding of the majority, through which the Court reserved
extensive discretion for itself as a player in the political process.

1.  A Rule Excluding the Undervotes

The Florida Supreme Court, the Rehnquist concurrence, and the
majority opinion in Bush v. Gore harbored different conceptions of de-
mocracy with respect to the responsibilities of citizens, courts, and gov-
ernment administrators in the voting process. The different groups of
Justices interpreted legal directives in different forms that reºected their
respective assumptions regarding these responsibilities.

According to the Florida Supreme Court’s interpretation of Florida’s
statutory scheme, legitimate votes included not only ballots completely
punched through, but also all ballots that expressed the clear intent of the
voter. Further, the statute expressly had empowered the circuit court with
the discretion to “fashion such orders” as the court “deems necessary to
ensure that each allegation in the complaint is investigated, examined, or
checked . . . and to provide any relief appropriate under such circum-
stances.”116 The Florida Supreme Court interpreted the statutory scheme
as a standard that gave discretion to the judicial branch to order “neces-
sary” investigations and to provide “appropriate” relief to ensure the
counting of every ballot that reºected the “clear intent” of the voter. The
Florida Supreme Court stated that the “clear message from” the legisla-
ture was “that every citizen’s vote be counted whenever possible,”117

thereby imputing an inclusionary understanding of democracy to the
Florida Legislature.118 The Florida Supreme Court’s ªnding was, not sur-
prisingly, similar to its own descriptive and inclusionary conception of
democracy that “every vote counts.”119 In implementing the Florida Su-

                                                                                                                           
116

  Fla. Stat. ch. 102.168(8) (2000) (provision of the contest statute).
117

  Gore v. Harris, 773 So. 2d 524, 535 (Fla. 2000).
118

  The legislature may have believed that, in light of the varied types of voting tech-
nologies used throughout the state, individual counties were best positioned to determine
the “clear intent” of the voter on a case-by-case basis.

119
  Gore, 772 So. 2d at 1261 n.20 (“This presidential election has demonstrated the

vulnerability of what we believe to be a bedrock principle of democracy: that every vote
counts.”). A descriptive theory of representation views the elected ofªcial as “‘descriptive’
of the larger group, a microcosm of the collective.” Eskridge & Frickey, supra note 71, at
123. The Florida Supreme Court may have also been motivated by democratic theories that
understand voting as a reºection of full membership in society, or view decisionmaking as
most reasoned and comprehensive when it afªrmatively includes as many perspectives as
possible. For a description of such theories see Judith N. Shklar, American Citizen-

ship: The Quest for Inclusion 2 (1991) (arguing that “[t]he ballot has always been a
certiªcate of full membership in society” and an indicator of “social standing” that confers
social dignity on those who have it); see generally Cass R. Sunstein, The Partial Con-

stitution (1993); David M. Estlund, Who’s Afraid of Deliberative Democracy? On the
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preme Court’s order to manually count the undervotes using the clear
intent standard, the circuit court appointed teams of state judges to inter-
pret the ballots,120 perhaps in an attempt to suppress claims that politi-
cally biased county canvassing boards would manipulate the malleable
standard to their own partisan advantage.

Although six Justices either accepted or found it unnecessary to
challenge the deªnition of a vote articulated by the Florida Supreme
Court,121 Rehnquist, Scalia, and Thomas rejected the reading. The Florida
Supreme Court’s construction of the clear intent standard “plainly de-
parted from the legislative scheme,”122 their concurrence stated, because
precincts provide instructions on how to “properly cast a vote,” and be-
cause machinery was not alleged to have miscounted “properly” cast
ballots.123 According to the concurrence, the statutory scheme instead
contemplated a bright-line rule that required only the counting of ballots
whose chads had been punched out completely.124

Justice Rehnquist’s rule-like interpretation, which excluded the un-
dervotes, is consistent with a particular conception of democracy. The
democratic ideal that Rehnquist imputed to the state legislature is that the
right to vote is satisªed by the simple opportunity to follow instructions
and cast a vote.125 Under this interpretation, government should not inter-
vene to remedy the failings of individuals; government does not have the
requisite authority, competence, or objectivity to make efforts to include
some votes.126 Indeed, government has a responsibility to those who cast

                                                                                                                           
Strategic/Deliberative Dichotomy in Recent Constitutional Jurisprudence, 71 Tex. L. Rev.

1437 (1993); Miriam Galston, Taking Aristotle Seriously: Republican-Oriented Legal The-
ory and the Moral Foundation of Deliberative Democracy, 82 Cal. L. Rev. 329 (1994).

120
  Bush v. Gore, 531 U.S. 98, 109 (2000) (“The county canvassing boards were forced

to pull together ad hoc teams of judges from various Circuits who had no previous training
in handling and interpreting ballots.”).

121
  See Bush v. Gore, 531 U.S. at 105 (“For purposes of resolving the equal protection

challenge, it is not necessary to decide whether the Florida Supreme Court had the author-
ity under the legislative scheme for resolving election disputes to deªne what a legal vote
is and to mandate a manual recount implementing that deªnition.”); id. at 123 (Stevens, J.,
dissenting) (accepting the Florida Supreme Court’s interpretation, observing that “[w]hen
questions arise about the meaning of state laws, including election laws, it is our settled
practice to accept the opinions of the highest courts of the States as providing the ªnal
answers”).

122
  Id. at 118 (Rehnquist, C.J., concurring).

123
  Id. at 120 (Rehnquist, C.J., concurring) (arguing that “there is no basis for reading

the Florida statutes as requiring the counting of improperly marked ballots”).
124

  See id.
125

  In interpreting a legal directive, judges and others sometimes impute their own
democratic ideals to the entity that promulgated the legal directive.

126
  Such a perspective is not inconsistent with the concept of democracy manifested by

Justices Thomas and Scalia in their condemnations of applications of the Voting Rights
Act. See Holder v. Hall, 512 U.S. 874, 893 (1994) (Thomas, J., concurring) (asserting that
the “terms [of the Voting Rights Act] reach only state enactments that limit citizens’ access
to the ballot”); Guinier, supra note 102, at 121 (“For Justice Thomas, the [Voting Rights]
Act is equally compatible with an alternative theory of democracy, one in which the right
to vote conveys only symbolic, not necessarily real privileges. In such a ‘republican ar-
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a machine-readable vote to refrain from special efforts to count ballots
marked in ways that are not machine-readable. By suggesting that a le-
gitimate “vote” is limited only to ballots punched in a manner consistent
with the instructions, Justice Rehnquist may be revealing a theory of de-
mocracy that values individual merit127 and the administrability of rules
over the inclusionary advantages of standards.

Justices Kennedy and O’Connor shared similar concerns about the
authority, competence, and impartiality of the Florida Supreme Court to
manage the manual count of undervotes conducted by different county
committees.128 These two Justices, however, were concerned that the
Court would be exceeding its role if it displaced the Florida court’s inter-
pretation of the state statutory scheme with the bright-line rule advocated
by Justices Rehnquist, Thomas, and Scalia. Consequently, Justices Ken-
nedy and O’Connor signed on to a per curiam opinion that used rules to
limit the state court’s discretion in two other ways. First, the majority
claimed that the clear intent standard violated equal protection, and that
more uniform rules of counting ballots were necessary because the
structure created by the Florida court could not determine the clear intent
of voters with the requisite uniformity.129 Second, the majority per curiam

                                                                                                                           
rangement,’ as long as minorities can vote, they have all the political power they are due; if
voting is the extent of political rights, the government should not intervene when ‘numeri-
cal minorities lose.’”).

127
  Cf. Spencer Overton, A Place at the Table: Bush v. Gore Through the Lens of Race,

28 Fla. St. U. L. Rev. (forthcoming 2001) (observing that the Rehnquist concurrence in
Bush v. Gore embraced merit-based rather than inclusionary assumptions about democracy
that require that an “individual citizen rather than government has a responsibility to se-
cure or meet the conditions necessary for his or her political participation”); Cynthia
Tucker, For Christmas, GOP Gives Jesse the Perfect Cause, Atlanta J. & Atlanta

Const., Dec. 17, 2000, at G14 (noting that as a GOP lawyer in the 1960s, Chief Justice
William Rehnquist assisted Republicans in enforcing the literacy test requirement). But cf.
City of Rome v. United States, 446 U.S. 156, 215 (1980) (Rehnquist, C.J., dissenting)
(“The Court [in Oregon v. Mitchell] found the nationwide ban to be an appropriate means
of effectively preventing purposeful discrimination in the application of the literacy tests
. . . .”). Conversely, Justices Stevens and Ginsburg would have upheld the Florida Supreme
Court’s use of the clear intent standard to include the undervotes. These two justices have
expressed inclusionary assumptions about the workings of democracy in the past. See, e.g.,
California Democratic Party v. Jones, 530 U.S. 567, 590 (2000) (Stevens, J., dissenting)
(joined by Ginsburg, J.) (“Today the Court construes the First Amendment as a limitation
on a State’s power to broaden voter participation in elections conducted by the State. The
Court’s holding is novel and, in my judgment, plainly wrong.”); Pildes, supra note 101, at
704 (“[T]he value of voter participation is central in Justice Stevens’s dissent [in Califor-
nia Democratic Party] . . . . [H]is dissent would make the entire structure of constitutional
analysis turn on whether regulations of politics expand or constrict voter participation
. . . .”).

128
  See Bush v. Gore, 531 U.S. at 128 (Stevens, J., dissenting) (asserting that the ma-

jority endorsed “an unstated lack of conªdence in the impartiality and capacity of the state
judges who would make the critical decisions if the vote count were to proceed”).

129
  The majority per curiam did not interpret the appointment of the state court judges

to count the ballots as a safeguard to promote impartiality in counting, but instead used the
appointment to question the competence of the vote counters. See id. at 109 (“The county
canvassing boards were forced to pull together ad hoc teams comprised [sic] of judges
from various Circuits who had no previous training in handling and interpreting ballots.”).
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used the state court’s earlier dicta to craft a ªrm, rule-like deadline of
December 12 that would prevent the state court from exercising any fur-
ther discretion in counting additional ballots.130

Interestingly, the ªve Justices who prohibited the counting of the
undervote in Bush v. Gore also made up the ªve-Justice majorities in
both Miller v. Johnson and Shaw v. Reno.131 Concerned with protecting
the individual rights of the white plaintiffs, in both Miller and Shaw the
majorities announced standards aimed at limiting the government’s ef-
forts to more fully realize the political strength of African American vot-
ers through the creation of predominantly minority legislative districts.132

In preventing any further attempts by the Florida Supreme Court to rec-
ognize the undervotes,133 the majority in Bush v. Gore effectively pro-
tected the ballots counted by machines from the possibility of dilution.
The majority also protected the political results arising from the ballots
counted by machines from possible rejection by Congress. In all three
cases, the same ªve Justices used legal directives to limit the discretion
of entities that attempted to further political inclusion.134

2.  A Standard Allowing Judicial Discretion

While the Court in Bush v. Gore stated that the clear intent standard
resulted in the arbitrary treatment of voters,135 it refused to announce a
bright-line rule that deªned the point at which election procedures are so
arbitrary that they are unconstitutional. Instead of articulating a clear rule
that could be applied in various contexts, the Court limited its analysis
“to the present circumstances, for the problem of equal protection in
election processes generally presents many complexities.”136 Even Justice
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  See id. at 111.
131

  Miller v. Johnson, 515 U.S. 900 (1995); Shaw v. Reno, 509 U.S. 630, 632 (1993).
132

  See Miller, 515 U.S. at 920 (stating that strict scrutiny is applied in districting cases
when the use of race is the “predominant” factor, and limiting race-conscious districting to
that which avoided retrogression); Shaw, 509 U.S. at 655 (“A reapportionment plan would
not be narrowly tailored to the goal of avoiding retrogression if the State went beyond what
was reasonably necessary to avoid retrogression.”); Melissa L. Saunders, Reconsidering
Shaw: The Miranda of Race-Conscious Districting, 109 Yale L.J. 1603, 1618–19, 1633–
34 (2000) (interpreting Shaw as announcing an overbroad prophylactic rule that guards
against violations of individual equal protection rights in drawing districts).

133
  African American precincts comprised a disproportionately large percentage of the

uncounted undervotes in Florida following the 2000 election. See Josh Barbanel & Ford
Fessenden, Racial Pattern in Demographics of Error-Prone Ballot, N.Y. Times, Nov. 29,
2000, at A25; cf. Overton, supra note 127 (using race as a lens to examine the decision to
disregard thousands of imperfectly perforated punch card ballots in Florida following the
2000 presidential election).

134
  See Overton, supra note 127 (discussing the rejection of inclusionary theories of

democracy by the majority per curiam in Bush v. Gore).
135

  Bush v. Gore, 531 U.S. at 103.
136

  Id. at 109.
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Scalia, a self-described advocate of rules,137 joined majority and concur-
ring opinions that retreated from announcing a clear rule.

In reviewing the Florida Supreme Court’s order, the Court used a
measure not unlike that announced in Baker v. Carr. In Baker, the Court
said that the judiciary could review legislative districts using “well de-
veloped and familiar” judicial “standards under the Equal Protection
Clause,” which allow courts to invalidate actions they deem arbitrary.138

Like the Court in Baker, the Court in Bush v. Gore avoided the articula-
tion of a clear, workable rule that would explain when a method of re-
cording or tabulating votes was sufªciently rule-like.139 In other words,
the Court’s call for precision lacked precision.140 Just as in the 1962 case,
the Court’s interpretation in Bush v. Gore allowed the Court to maintain
its own discretion for future cases by refusing to announce a clear rule
that could be applied in other situations, such as the inequities ºowing
from the use of different machines in different counties. The lack of a
clear rule also resulted in a failure to clearly deªne the federal judiciary’s
role in relation to more political branches and the states, and left lower
courts and others without manageable tools to determine equal protection
violations in the political context. Bush v. Gore represents a clear depar-
ture from the Court’s more rule-like approach in Reynolds v. Sims, the
case in which it had initially articulated the one-person, one-vote rule.

The Court’s endorsement of a standard-like, case-by-case examina-
tion of equal protection violations in the political context is consistent
with other cases in which the Court has reserved extensive discretion for
the judiciary through nebulous standards. For example, in its 1986 deci-
sion in Davis v. Bandemer, the Court adopted an indeªnite standard by
which partisan gerrymandering violates equal protection only when “the
electoral system is arranged in a manner that will consistently degrade a
voter’s or a group of voters’ inºuence on the political process as a
whole.”141 Similarly, in determining whether majority-minority districts
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  See, e.g., Scalia, supra note 105.
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  369 U.S. 186, 226 (1962).
139

  See Aleinikoff & Issacharoff, supra note 77, at 621–22 (explaining that “Baker an-
nounced the justiciability of claims of unconstitutional malapportionment” without articu-
lating a clear rule to adjudicate such claims, and two years later in Reynolds the “Court
announced the one-person-one-vote benchmark”); Richard H. Pildes & Richard G. Niemi,
Expressive Harms, “Bizarre Districts,” and Voting Rights: Evaluating Election-District
Appearances After Shaw v. Reno, 92 Mich. L. Rev. 483, 587 (1993) (observing that
“Baker became meaningful once Reynolds v. Sims translated it into the one-person-one-
vote” rule).

140
  Cf. Samuel Issacharoff, Pamela S. Karlan, Richard H. Pildes, The Law of

Democracy: Legal Structure of the Political Process 312 (2d ed. 2001) (“The
question of how speciªc is speciªc enough to adequately protect the relevant right, cannot
itself, of course, admit of any—we hesitate to say it—speciªc answer”).

141
  Davis v. Bandemer, 478 U.S. 109, 133 (1986); see also id. at 156 (O’Connor, J.,

dissenting) (arguing that the standard adopted by the plurality will “prove unmanageable
and arbitrary” and result in “greater judicial intrusion into the apportionment process”);
Peter Schuck, The Thickest Thicket: Partisan Gerrymandering and Judicial Regulation of
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are drawn in such a way as to infringe upon the rights of white voters, the
Court initially adopted an indeterminate “bizarreness” standard,142 which
later evolved into a similarly manipulable “predominant factor” stan-
dard.143 The Court has also made use of vague standards in the area of
campaign ªnance, suggesting that the test for determining whether a
contribution limit is unconstitutionally low is whether candidates are im-
peded in their ability to “amass the resources necessary for effective ad-
vocacy.”144

The arbitrariness standard used in Bush v. Gore, like the other stan-
dard-like tests for reviewing the electoral process adopted in recent years,
reºects a democratic ideal that reserves an important role for the judici-
ary. Speciªcally, it gives courts the duty to oversee the regulatory details
of politics.145 Judges retain some discretion to employ their own assump-
tions about how the political process should work in deciding cases. By
retaining discretion, the courts limit the ability of other branches of gov-
ernment to determine the meaning of democracy.146 According to the

                                                                                                                           
Politics, 87 Colum. L. Rev. 1325, 1334 (1987).

142
  See Shaw v. Reno, 509 U.S. 630, 647 (1933) (considering question of whether a

district is so bizarre on its face that it is unexplainable on grounds other than race, and
determining that “appearances do matter”); Pildes & Niemi, supra note 139, at 508 (ob-
serving that judicial review of expressive harms of racial considerations in redistricting
recognized in Shaw is “fraught with complexity and unlikely to yield determinate, single
right answers”); Saunders, supra note 132 at 1633–34 (interpreting Shaw as announcing an
overbroad prophylactic rule that guards against violations of individual equal protection
rights in drawing districts while avoiding case-by-case assessment, but asserting that the
decision’s imprecision causes confusion and compliance difªculties).

143
  See Miller v. Johnson, 515 U.S. 900, 910, 916 (1995) (requiring a showing, to es-

tablish a wrongful districting claim, “that race was the predominant factor motivating the
legislature’s decision to place a signiªcant number of voters within or without a particular
district” and that the state had not “demonstrate[d] that its districting legislation is nar-
rowly tailored to achieve a compelling interest”). See also Bush v. Vera, 517 U.S. 952,
1012 & n.9 (1996) (Stevens, J., dissenting) (observing that “determining the ‘predominant’
motive” of the legislature “is not a simple matter,” and may be impossible) (citing Palmer
v. Thompson, 403 U.S. 217, 225 (1971)); Karlan, supra note 82, at 300–02 (discussing the
standard-like nature of the Court’s “bizarreness” and “predominant factor” tests in deter-
mining the existence of wrongful districting in Shaw v. Reno and Miller v. Johnson).

144
  Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 397 (2000) (quoting Buckley v. Va-

leo, 424 U.S. 1, 21 (1976), asking whether a contribution limit was so low as to “render
political association ineffective, drive the sound of a candidate’s voice below the level of
notice, and render contributions pointless”). But see Richard L. Hasen, Shrink Missouri,
Campaign Finance, and “The Thing that Wouldn’t Leave,” 17 Const. Comment. 483, 497
(2000) (asserting that Shrink’s test to establish that contribution limits are unconstitution-
ally low “will be exceedingly difªcult for challengers to meet” and therefore suggesting
that the test essentially functions as a rule); but cf. Buckley, 424 U.S. at 143 (establishing
an absolute rule against restrictions on political expenditures in the campaign ªnance con-
text).

145
  See Richard L. Hasen, Bush v. Gore and the Future of Equal Protection Law in

Elections, 28 Fla. St. U. L. Rev. (forthcoming 2001) (arguing that Bush v. Gore “eviscer-
ated th[e] distinction between nuts-and-bolts questions of elections and the big picture,”
and that courts could use the decision to justify “further entry in the political thicket [in a
way that] threatens both democracy and the legitimacy of courts”).

146
  Cf. Karlan, supra note 82, at 289 (“The current incarnation of wrongful districting

claims gives insufªcient weight to the political branches’ determination of what a republi-
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cases using standard-like tests for reviewing the electoral process, a court
should have the discretion to determine when a voting procedure is “ar-
bitrary,”147 when an electoral system “consistently” disadvantages the
inºuence of certain voters,148 at what point race becomes the “predomi-
nant” factor in districting,149 and what constitutes “effective” advocacy in
a political campaign.150

Certainly, these standards give a judge the ºexibility to adapt to un-
foreseen contexts and to consider all relevant factors. The standards may
also discourage undesirable behavior by not drawing a bright line be-
tween permissible and prohibited conduct. But they also attract the criti-
cisms that advocates of rules commonly articulate.151 The standards allow
judges to introduce political biases into their deliberations and thus do
not clearly conªne the decision-making power of judges. Further, stan-
dards fail to send clear, predictable, and easy-to-understand messages as
to what type of behavior is prohibited. Thus, standards may discourage
behavior that some may see as desirable, such as the creation of majority-
minority legislative districts, lower contribution restrictions, or local
control of elections. The Court’s standards may therefore suppress the
implementation of conceptions of democracy originating in the political
sphere.

Although there may be similarities between the use of standards in
Baker v. Carr and Bush v. Gore, there are also important differences.
Questions of political bias were less menacing in Baker v. Carr. In Bush
v. Gore, the Court determined an election’s winner, the person who would
make future appointments to the Court. The political consequences of the
Court’s decision in Baker v. Carr were less clear, and the decision shaped
the composition of political bodies that did not directly inºuence the
Court’s composition. Additionally, the Court in Baker v. Carr announced
the principle that redistricting claims were justiciable, a principle that
could be applied in other contexts and that could beneªt actors of various
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satisfy the minimum requirement for non-arbitrary treatment of voters necessary to secure
the fundamental right” of voting).
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  See Davis v. Bandemer, 478 U.S. 109, 132 (1986) (claiming that an equal protection

violation occurs when “the electoral system is arranged in a manner that will consistently
degrade a voter’s or a group of voters’ inºuence on the political process as a whole”).
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  See Miller v. Johnson, 515 U.S. 900, 910 (1995) (requiring a showing, to establish a

wrongful districting claim, “that race was the predominant factor motivating the legisla-
ture’s decision to place a signiªcant number of voters within or without a particular dis-
trict”).
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  See Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 397 (2000) (determining con-

stitutionality of campaign contribution limitation by asking whether the limit was so low as
to “impede the ability of candidates to ‘amas[s] the resources necessary for effective advo-
cacy’” and “render political association ineffective, drive the sound of a candidate’s voice
below the level of notice, and render contributions pointless”) (quoting Buckley v. Valeo,
424 U.S. 1, 21 (1976)).
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  See supra Part I.B.
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political ideologies. In contrast, although the majority in Bush v. Gore
employed a standard of arbitrariness, it conªned its analysis “to the pres-
ent circumstances,”152 and thus limited the possibility that actors of dif-
ferent political ideologies would be able to beneªt from its analysis. Le-
gal directives governing the democratic process are less likely to be per-
ceived as ad hoc, political decisions when they are generally applicable
to a diverse group of political actors in various contexts.153

C.  Raw Power Politics Driving Choice of Form

One might argue that raw power politics, rather than notions about
how democracy should and does work, explain the Court’s decision in
Bush v. Gore.154 By this argument, the outcome of the case would have
been different if the positions of the candidates had been reversed so that
George W. Bush trailed by ªve hundred votes with the majority of under-
votes coming from Republican precincts. Justices O’Connor, Kennedy,
Rehnquist, Thomas, and Scalia would have interpreted federalism and
political question doctrines as bright-line rules that prevented the Court
from interfering with a manual recount in an attempt to bring about a
victory for Bush. At the very least, a majority of the Court would have
determined the “clear intent of the voter” standard to be a reasonable
means of ensuring equal protection principles. This argument presup-
poses that judges, election administrators, legislators, and other ofªcials
initially make a political assessment about which political actors they
want to beneªt, and then select the type of legal directives that will allow
them either to justify or to implement their political decision.155
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  531 U.S. at 109.
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  Some commentators might argue that the Court’s holding did not even establish a
precedent in which equal protection violations in the election law context are determined
on a case-by-case basis, but rather constituted an arbitrary, ad hoc decision that can be
described as neither a rule nor a standard. See, e.g., Hasen, supra note 145 (arguing that
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took its own analysis, and the inconsistency of the opinion with other jurisprudence by this
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  See supra note 64. See also, e.g., Jack M. Balkin, Bush v. Gore and the Boundary

Between Law and Politics, 110 Yale L.J. 1407, 1408–09 (2001) (“Bush v. Gore was trou-
bling because it suggested that the Court was motivated by a particular kind of partisanship
[in that] the ªve conservatives installed a President who would appoint their colleagues
and successors and would stock the federal judiciary with like-minded conservatives.”);
Frank I. Michelman, Suspicion, or the New Prince, 68 U. Chi. L. Rev. 679, 679 (2001)
(observing that many Americans suspect that the Justices deciding Bush v. Gore “were
prompted to their actions by a prior personal preference for a Bush victory”).
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  See Schauer, supra note 8, at 192 (arguing that “[t]he Realists believed that deci-

sion-makers . . . initially make an ‘all things considered’ judgement about who ought to
win” and then rationalize “the decision in terms of some legal rule”); Balkin, supra note
154, at 1442–43 (asserting that the “conservatives used whatever arguments were available
to promote George W. Bush’s election, while the liberals offered the arguments that would
have helped Al Gore,” and that this was “a more overt collapse of the boundary between
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Rules and standards do not restrict or grant discretion, according to
this argument, but rather serve as political mechanisms to camouºage
decisions made in the absence of neutral legal principles. This phenome-
non is most common when a decisionmaker has previously conceived a
strong opinion on a subject and can choose among a number of persua-
sive but conºicting legal directives.156 Rules and standards, therefore, are
seen simply as weapons to achieve political motives. When either con-
servatives or liberals win using rules, they favor rules, and when they win
using standards, they favor standards.157

Certainly, one’s conception of how democracy works is not a magic
formula that exclusively determines the choice between rules and stan-
dards. Other variables affect the selection. Elected and appointed ofªcials
regularly weigh a number of competing political variables, such as the
appearance of unfair partisanship or how the form of a legal directive
will likely impact political outcomes.

Explanations based on power politics and those based on assump-
tions about democracy are not necessarily mutually exclusive, however.
Both explanations acknowledge that legislators, judges, and administra-
tors look at factors external to the legal directives themselves when they
decide what form a particular directive should take. One may be moti-
vated both by her understanding of the meaning of democracy and by
power politics, and the two might interact in complex ways. For example,
a judge might rationalize a politically motivated choice of form because
it accords with her democratic sensibilities. Conversely, a judge’s inter-
ests in particular substantive political outcomes might shape her vision of
how democracy is supposed to work. The objective of this Article is not
to justify Bush v. Gore through the use of apolitical rationalizations, or to
suggest that political incentives were not at play. Rather, the point is that
simple political interest alone does not always determine the choice of
legal form, and that sometimes conceptions of how democracy works, or
how it should work, inºuence the choice of form.

III.  The Importance of Form to Democracy

Academics, politicians, and activists have given extensive attention
to the shortcomings of existing laws governing the political process and
proposed reforms,158 but often overlook important issues related to the
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  Sullivan, supra note 10, at 98–99.
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and Training, supra note 7.
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form of legal directives. Rules and standards in the context of the law of
democracy, however, directly allocate discretion among various deci-
sionmakers and are worthy of further analysis.

The substantive implications of the structural allocation of power in
the context of political processes are well established. The founders envi-
sioned unrestrained factionalism as a threat to the stability and growth of
the United States,159 and designed government structures to control com-
peting interests.160 More recently, commentators have conceived of demo-
cratic politics as a product of laws, procedures, and institutional ar-
rangements carefully orchestrated by various courts, legislatures, execu-
tive ofªcials, and regulators at the federal, state, and local levels.161 They
have recognized that democracy does not consist simply of individual
citizens exercising political liberties in a neutral, pre-political world;
rather, democracy is also shaped by institutional and legal structures that
determine the boundaries of possible political outcomes.162

The form of legal directives governing elections directly shapes the
allocation of discretion among various decisionmakers within these in-
stitutional arrangements, and thus plays an important role in deªning
both procedural fairness and substantive outcomes in democracy. An-
swers to questions about form (e.g., Will a clear intent standard or two-
corner chad perforation rule be used?) shape answers to questions about
democratic procedure (e.g., How will the undervotes be counted?), which
in turn inºuence substantive political issues (e.g., Who will be the next
President?).

Familiarity with the rules versus standards debate is critical to a
better understanding of the institutional arrangements that comprise the
democratic process. The choice between rules and standards is a struc-
tural determination about who will make decisions. Indeed, form is as
relevant to the law of elections as are issues of federalism, separation of
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  See The Federalist No. 10, at 42 (James Madison) (Buccaneer Books 1992) (un-
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Theory, Value Pluralism, and Democratic Politics, 90 Colum. L. Rev. 2121, 2198 (1990)
(“Political institutions and decision procedures must create the conditions out of which . . .
a political community can forge for itself a collective will [and] specify whose views will
be counted in determining the collective will . . . .”).
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powers, voting rights, equal protection, and the Electoral College;
moreover, form is a crucial component of more comprehensive discus-
sions about any of these issues.163 An analysis of form can also provide
better insight into how best to use legal directives to give democracy
meaning, rather than simply using legal directives as tools to implement
immediate political objectives.

Additionally, rules and standards are important because both can be
said to advance democratic principles. On the one hand, one might argue
that clear rules promote democratic stability by preventing politics from
disintegrating into a confusing and endless disarray of heated disputes,
including litigation and violence. With regard to the law governing de-
mocracy, bright-line rules are especially important because the border
between law and politics is vulnerable, and the discretion afforded
through standards clouds the boundary by allowing for partisanship, fa-
voritism, arbitrariness, suspicion, distrust, and uncertainty.164 Political
interests are relative,165 and ªrm rules are needed to clearly establish im-
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Bush v. Gore, 68 U. Chi. L. Rev. 657 (2001); Michelman, supra note 154; Pildes, supra
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Rev. 719 (2001); Peter M. Shane, Disappearing Democracy: How Bush v. Gore Under-
mined the Federal Right to Vote for Presidential Electors, 29 Fla. St. U. L. Rev. (forth-
coming 2001); Kim Lane Scheppele, When the Law Doesn’t Count: The 2000 Election and
the Failure of the Rule of Law, 149 U. Pa. L. Rev. 1361 (2001); David A. Strauss, Bush v.
Gore: What Were They Thinking?, 68 U. Chi. L. Rev. 737 (2001); Cass R. Sunstein, Order
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35, 39 (George Loewenstein & Jon Elster eds., 1992) (“Unchanging rules facilitate the
change of majorities, without which democracy has little substance.”); Radin, supra note
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portant rights and obligations.166 Clear, unchanging rules allow for a ªrm
commitment to a certain course before an election occurs, and thus en-
sure that after the election, short-term interests in acquiring political
power do not overtake long-term goals of maintaining political stabil-
ity.167 Unfortunately, mistakes, misfortune, and unanticipated events—
including but not limited to spoiled ballots—are bound to happen in the
chaos of elections. Firm, clear, uncompromising rules provide order and
“keep things from reeling out of control.”168 Through clarity, neutrality,
certainty, and consistency, rules allow for a democratic process that both
political winners and political losers can accept as legitimate. Rules thus
promote political stability.

On the other hand, one might assert that enslavement to electoral
rules often leads to gross unfairness.169 Rigid rules can never anticipate
all contingencies,170 and are often used as political tools of exclusion.171

Political victory does not instill the conªdence and perception of legiti-
macy necessary to govern when it is based on rule-like technicalities that
subvert fairness and equality. The anger, resentment, disillusionment, and
frustration that result from the unfairness of rigid rules can promote po-
litical alienation, factionalism, political instability, and a decline of
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test, or ability to produce a machine readable ballot run counter to an inclusionary vision
of democracy).



2002] Rules, Standards, and Bush v. Gore 101

commitment to societal mores and laws generally.172 Standards provide
preset guidelines as to how to facilitate democracy, one might argue, but
allow decisionmakers to accord the political rights of each citizen indi-
vidualized importance while avoiding the unfairness caused by a mind-
less application of mechanical rules.173

The lesson from these two sets of arguments is not that it is best to
apply either rules or standards in every situation.174 Clearly, structure and
a deªned commitment to legal directives before an election are needed to
curtail the biases of election ofªcials and judges, and legal institutions
governing the political process will require a large number of rules to
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  See Rose, supra note 44, at 593 (describing the argument that “it would corrode our
moral understanding of ourselves as a society if we were to permit gross unfairness to
reign simply for the sake of retaining clear rules and rational ex ante planning, particularly
if those rules covertly serve the wealthy and powerful”).

173
  Cf. Klarman, supra note 89, at 496 (arguing that the “precommitment account of

constitutionalism and judicial review” is objectionable because of “the problem of context-
dependent preferences”); Wallace Mendelson, On the Meaning of the First Amendment:
Absolutes in the Balance, 50 Cal. L. Rev. 821, 825 (1962) (observing that standards allow
for a “particularized, rational account of how” a decisionmaker arrives at a conclusion,
“more particularized and more rational at least than the familiar parade of hallowed ab-
stractions, elastic absolutes, and selective history”); Michelman, supra note 59, at 76 (ob-
serving that “every norm, every time, requires explanation and justiªcation in context”).

174
  Similarly, although racial inclusion is an important topic when discussing the law of

democracy, it is not clear that rules or standards consistently beneªt racial minorities. On
one hand, ªrm rules may be good for minorities because, in limiting the discretion of deci-
sionmakers, they may provide less opportunity for the exercise of personal bias and dis-
crimination. On the other hand, rules can also be used to disenfranchise people of color.
See Kristen N. Keiser, Recent Decision, United States v. Stanªeld, 109 F.3d 976 (4th Cir.
1997), 57 Md. L. Rev. 1208, 1208–09 (1998) (“[I]n . . . Stanªeld . . . the Fourth Circuit
created a bright-line rule allowing police ofªcers, during lawful trafªc stops, to open the
doors of cars with heavily tinted windows whenever ‘it appears in their experienced judg-
ment prudent to do so’ . . . . The decision in Stanªeld creates a greater potential for police
abuse of discretion and discrimination.”); Beth A. Levene, Comment: Inºuence-Dilution
Claims Under the Voting Rights Act, 1995 U. Chi. Legal F. 457, 458 (“Although there is
some disagreement among courts, most have concluded that [Voting Rights Act] claims are
not cognizable if the minority group cannot constitute more than 50 percent of a single-
member district . . . . Although there is a legitimate need for a workable standard for as-
sessing inºuence-dilution claims, a simple bright-line rule cannot appropriately balance
judicial efªciency and the need to redress injuries to political participation.”); James L.
McAlister, Comment, A Pigment of the Imagination: Looking at Afªrmative Action
Through Justice Scalia’s Color-Blind Rule, 77 Marq. L. Rev. 327, 353 (1994) (“Because
almost all racial classiªcations would be struck under a color-blind rule, it is a simple rule
to implement . . . . Of course, the result of a race neutral rule when applied to afªrmative
action plans will offend some groups.”). Further, some standards have beneªted minorities.
See David L. Eades, Recent Development, Section 2 of the Voting Rights Act: An Approach
to the Results Test, 39 Vand. L. Rev. 139, 143 (1986) (“The revised section 2 [of the Vot-
ing Rights Act, which is more standard-like] has succeeded in easing the burden for plain-
tiffs . . . .”); cf. Beth M. Weber, Note, The Effect of O’Connor v. Consolidated Coin Cater-
ers Corp. on the Requirements for Establishing a Prima Facie Case under the Age Dis-
crimination in Employment Act, 29 Rutgers L.J. 647, 661–62 (1998) (“The use of this
standard allows courts to evaluate the evidence on a case-by-case basis to determine if age
discrimination is actually present. Analyzing evidence in this way allows courts ºexibility
in that what is required to succeed in one case will not necessarily be sufªcient in another
. . . . Too many different types of situations in employment occur for the strict application
of general prohibitions and provisions.”).
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serve as a baseline.175 It is too simplistic, however, to say that the solution
to better elections will always be rigid, uniform rules. All contingencies
cannot be anticipated, and attempts to do so often result in an unwork-
able maze of exceptions and sub-rules. Indeed, it is likely that an exces-
sively rule-like electoral structure, in its brittleness, would shatter upon
itself. Some standard-like elements are needed to provide a little play in
the joints.176 The Court and other decisionmakers have oscillated back
and forth between rules and standards in the law of democracy in part
because the choice often comes down to difªcult judgments about which
form of legal directive most precisely implements speciªc background
principles in particular contexts.

Bush v. Gore should not be read to mandate a mindless embrace of
inºexible electoral rules that dismiss pragmatic concerns about individu-
alized justice. Instead, the opinion should prompt the use of the rules
versus standards debate as a framework through which to contemplate
issues of form. Those who create and interpret legal directives governing
the political process should explicitly consider both the advantages and
disadvantages of rules and standards in light of the particular issue before
them, their understanding of the world, and their objectives. A critical
part of this analysis involves consideration of the effect of the rule or
standard in shaping the behavior of candidates who run for ofªce and
contest elections, ofªceholders who make and execute legal directives,
and judges who apply and interpret legal directives. While the forms that
legal directives take do not predetermine all political outcomes, form can
have a very real impact, as evidenced by the events surrounding the 2000
presidential election.

Of course, perpetual differences of opinion regarding the objectives
and workings of democracy, as well as allocation of responsibilities in
democracy, will prevent unanimity with regard to the choice between
rules and standards. Nevertheless, a more conscious appreciation of the
relationship between the form of legal directives and assumptions about
the workings of democracy will provide a better understanding of the law
of democracy and how it should be reformed.
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  Cf. Florida Election Ofªcials Call for Voting Standard, N.Y. Times, Jan. 24, 2001,
at A17 (reporting that “Florida’s 67 county election supervisors . . . called on the Legisla-
ture . . . to adopt uniform voting technology throughout the state . . . . [and] voted . . . for a
single set of standards on how to conduct a recount”).

176
  See Bush v. Gore, 531 U.S. at 126 (Stevens, J., dissenting) (stating that the inter-

pretation of constitutional principles must not be too literal because “the machinery of
government would not work if it were not allowed a little play in its joints”) (quoting Bain
Peanut Co. of Tex. v. Pinson, 282 U.S. 499, 501 (1931)).


