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Topics for Today

m Cooperative Purchasing
mEnabling Legislation
mInterim Rule

m Services Acquisition Reform Act

mPassed by House as part of Defense
Authorization Act for FY04

mPending review in conference
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Cooperative Purchasing:

Sturdy Vehicle for
New Directions?
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Agencies’ Use of GSA Schedules
1997 — 2001 (in $millions)
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Legislative Background to
Cooperative Purchasing

m States and non-profit organizations have
well-established programs for “cooperative
purchasing” by local agencies from state
and other “cooperative” vehicles

m Rep. Tom Davis (R-Va.) struggled through
1990s to pass cooperative purchasing
legislation for GSA schedules

m Finally passed as Section 211 of E-
Government Act of 2002
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2l Municipal Cooperative Purchasing Service - Microsoft Internet Explorer
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GetInformed . ... What is the Cooperative Purchasing Service (CPS)?

What is Ohio's Cooperative Purchasing Program and why should we 4 purchasing service that enables Wisconsin municipalities to buy goods
and services at discounted prices under contracts already negotiated by
the State of Wisconsin

This voluntary program offers Ohio counties, townships, municipalities, schoal districts, pu
authorities, park districts and others the k fits and costs ings of buying goods a Who can subscribe?

contracts.

Any municipality as defined by Wisconsin Statute 16.70(8). This mcludes
counties, ciftes, villages, towns, school boards, sewage, dramage,
vocational, technical and adult education districts, and other bodies with
the power to award public contracts.

Created by the Cooperative Purchasing Act of 1985, the program has boomed with membe
merbers in 1931 to over 1,600 members today.

More members mean ever-increasing buying power and even greater savings -lg - . . .
dollars statewide. These savings and the ability to get goods in limited quantity at 2 Texas Building and Procurement Commission - Central Procurement Services - Microsoft Internet Explorer
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Cooperative Purchasing Program

What is the TBPC Cooperative Purchasing Program?

Created by legislation in 1979, the Texas Building and Procurement Comnission Cooperative Purchasing
Program (TBPC Co-Op) offers members a uque opportunty to purchase goods and services from state
term contracts and the QISY Catalogue Purchasing Program. Using these services through TBPC will

capcon is a not-for-profit membership organization providing the latest in information services to G E
and information centers in the District of Columbia, Maryland and Virginia since 1274, Qur mission| meet your competitive bidding requirements
help member institutions provide timely, cost-effective access to information for their patrons, by
themn the necessary technology skills, and by facilitating relationships among members to fulfill thg
needs. For more information, visit us at <www.capcon.net:>, e-mail us at ckirby@capcon.net; Who canjoin?
us at {(202) 331-5771/ (BO0) 543-4599; Ext. 204,

The capcon Collection
Resource Sharing Options/Library Products and Supplies

Sections 271.081-271.083 Local Government Code, V. T. C. A Bection 2155.202 and 2175.001(1) of
the Texzas Government Code, Title 10, Subtitle D, prowide the legal authority for the followng entities to

Reference and Information Services participate in TBPC Co-Op:
A wide range of reference services are now available online through Internet subscriptions. o L
call to arrange for a free trial dermonstration. o Local governments (municipalities, counties, school districts, etc.)
. o NHME community centers
AccessScieNCeacarsssciencramesraw-HIL L s Assistance organizations
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Key Elements of Cooperative
Purchasing Interim Rule

Opens GSA IT Schedule (70) and I'T portions of Corporate

schedule to state & local governments

States/local governments actually enter into “new’” contracts
with each order

® May incorporate state/local terms if not inconsistent
Vendors may decline orders from states/local governments
No federal liability
Industrial Funding Fee applies — itemize reports
“Eligible ordering activities” will not trigger Price Reductions
Encourage dispute resolution through ADR
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Some Open Issues

m Choice of law
m Per GSAAR 552.238-70, when order accepted, a
“separate contract is formed,” incorporating all but

Disputes, patent indemnity, and comm items clauses
m Interim rule applies federal Prompt Payment law unless
non-federal activity governed by state law

m In disputes, apply “Federal procurement law . . . and, if
pertinent, the Uniform Commercial Code”

m Choice of forum: disputes litigated “in any State
or Federal Court with jurisdiction over the parties”
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SARA:
Services Acquisition
Reform Act of 2003

Title XIV to Pending
National Defense Authorization Act
For Fiscal Year 2004
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Five Important
Elements of SARA
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Acquisition Workforce &
# 1 Management

m Acquisition Workforce Training Fund (next)

m Acquisition Workforce Recruitment
® To recruit and directly hire the highly qualified

m Architectural and Engineering Acquisition
Workforce

® To require OFPP, with DoD, GSA and OPM, to
assure that government “maintains the
necessary capability to contract effectively for
the performance of architectural and
engineering services’
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Acquisition Workforce Training
Funds for Civilian Agencies

m Section 1412 establishes
acquisition training

") I
fund & A I
m 5% of Industrial | J
Funding Fee from GSA fu
m5% of GWAC fees N
= For all agencies except :@2 e-
DoD v ~ Y
m Include IFF paid by A
DoDz =
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Total Federal Contract Spending,
FY 2001

Others:
$12.5B
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Substantial Training Funds 15
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(ED): GAO Response to Acquisition
=" Training Fund Proposed by SARA

m “Quality training is important, and we recognize
the need for adequate funds for training. In our
view, however, the procuring agencies should
ensure that adequate funding is available through
the normal budgeting process to provide the
training the acquisition workforce needs. We are
concerned about relying on contract program fees
— which can vary from year to year and which are
intended to cover other requirements — as a source
of funding for such an important priority as
workforce training.”
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Chief Acquisition Officers —
#2 Policy and Procedure Reform

m Chief Acquisition Officers for civilian agencies

= Non-career employees, appointed to each agency
®m DoD has comparable official

= Monitor and assist in agency’s acquisition activities
® Increase full-and-open competition

= Review acquisition personnel requitements

= Replace Senior Procurement Executives

m Chief Acquisition Officers Council
= OMB chairs, coordinates personnel

m Procurement Law Review: Advisory Panel

® 9 experts to increase use of commercial practices,
performance-based contracting, and government-
wide contracts; ensure ethics



#3 Agency Acquisition Protests

m Agency-level bid protests grew out of AMC model and
E.O. 12979 (1995), FAR 33.103; SARA codifies

m Interested party, protest alleging violation of
acquisition law or regulation

® Automatic bar against award, or stay of performance,
unless “urgent & compelling” finding by head of
activity
= For stay, must file protest within later of 10 days after award,
or 5 days after debriefing

m Protest decision within 20 days

® No prejudice to filing protest at GAO or COFC; may
file at GAO (and have stay) within 5 days after agency
deCiSiOIl i » || THE GEORGE
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H4 Service Contracting &
Commercial Item Changes

Award-term options permitted for “exceptional’ performance.
Contract must state standards.

May treat any performance-based contract or task order as
commercial-item agreement if:

m Contract defines task and deliverables

m Similar services provided to general public, under similar terms

Secs. 1442-43: task-and-material and labor-hour contracts
permitted as “commercial,” and reference to “catalog” price in
definition of “commercial’’ services eliminated

Any item or service from “commercial entity’’ — firm whose
primary customers (90% - 3 years) are not federal
government — qualify as “commercial items” (Sec. 1444)
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#5 Other SARA Provisions

Agencies may use “prototype’” special procurement
authority for homeland security

Simplified acquisition threshold to be adjusted
No quotas for competitive sourcing

Sole-source “commercial item” procurements over $15

million subject to CAS/TINA

Transparency required for noncompetitive contracts
awarded for Iraq reconstruction

Homeland security procurement flexibilities extended
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Conclusion

Protfessor Christopher Yukins

cyukins@Jaw.gwu.edu

Tel. 202-994-9992
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COOPERATIVE PURCHASING
An Industry View

Executive Vice Presid
Coalition for Gov’t. Pro



There Is No Consistent View

® Majority Support In IT Comm

® Majority Revulsion in Pharmaceutica
Other Areas

® Everyone Else Mixed



State & Local View

Inconsistent Also — It Depends On Who
You Ask

Key To Success Will Be End Users and
Senior Officials

Seen As Just One Arrow In Procurement
Quiver



Challenges For Success

® Contractors Must Market Prog
— GSA Will Not Market, Only Educat

® Cultural Change
— State CO’s Resistant

® Legal Change



Issues For Contractors

Is It A Schedule Buy Or A “Piggyback?”

— Huge Issue B/C Of IFF & Current Business
Implications

Getting Paid By Shaky Governments

Impact On Established Market Channels



Issues For States

o Impact on Existing Programs

— Contracts & Socio-economic programs

® Who Gets the IFF?

® Resolving Disputes & Reconciling Terms



Expansion Possibilities —
Industry Perspective

Some 1n Congress and Industry Want to
Expand

— Homeland Security, Federal Money to States

Opposition from Pharms & Others

— Even If Original Proposals Exclude Them —
Remember FASA



Predictions

Cooperative Purchasing Will Slowly Gain
Acceptance At State & Local Level

Probably Never Be A “One Size Fits All
Solution

States Will Keep Their Own Contracts



mﬁlictions

® Program Will Expand At Least Somewhat

o Contractors & Governments Will Ha
Negative Experiences, But More Positi



CONCLUSION

o C-P Will Not See Straight Line
Will Succeed

Thank You!
Larry Allen
202-331-0975
Lallen(@coalgovpro.org





