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Introduction

When the Democratic majority took control of the 110th Con-
gress, one of the first matters on the agenda was one of its the oldest
controversies: the representational status of the District of Columbia
in Congress. In a bipartisan effort, sponsors proposed giving the Dis-
trict of Columbia a vote in the House of Representatives, but not the
Senate. To satisfy political necessities, the sponsors agreed to add a
presumptively Republican seat for Utah to balance the presumptively
Democratic seat in the District of Columbia. Suddenly, a majority of
members in the House had a stake in securing a vote for the District
and the bill moved swiftly through the House in a newfound campaign
for “equal representation.” It was the very model of how political
convenience can be the enemy of constitutional principle. Members
have shown little patience with constitutional language and case law
that bars them from creating this new form of voting member. Al-
though the future remains uncertain, it is clear that only a few votes
are needed to pass the bill in the Senate and override a possible presi-
dential veto. It is the closest the District has come in decades to a true
congressional vote, albeit half representation in only one house.! The
understandable excitement over such a potentially historic change,
however, has distracted many from the serious constitutional implica-
tions of the plan. Allowing Congress to create a new form of voting
member would threaten not only the integrity of the House but the
stability of the legislative branch in the carefully balanced tripartite
system.

* J.B. & Maurice C. Shapiro Professor of Public Interest Law at The George Washington
University Law School. This Article is based on prior congressional testimony given before the
109th and 110th Congresses on various bills offered to secure a voting member for the District of
Columbia in the House of Representatives while adding a new seat for the State of Utah.

1 Johanna Neuman, Senate Says No D.C. Voice in Congress, L.A. TimMEs, Sept. 19, 2007, at
Al4 (noting that passage failed by only three votes and that a renewed effort is planned by
Sponsors).
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The passions surrounding this debate have been intense and, not
surprisingly, many of the arguments have been distorted or dismissed
by advocates on both sides. In reality, this is not a debate between
people who want District residents to have the vote and those who do
not. There is universal agreement that the current nonvoting status of
the District is fundamentally at odds with the principles and traditions
of our constitutional system. As Justice Black stated in Wesberry v.
Sanders:? “No right is more precious in a free country than that of
having a voice in the election of those who make the laws under
which, as good citizens, we must live. Other rights, even the most ba-
sic, are illusory if the right to vote is undermined.”?

Thus, although significant differences remain on the means, eve-
ryone in this debate agrees on the common goal of ending the glaring
denial of basic rights to the citizens of the District.* Yet, after decades
of disenfranchisement, there is a tendency to personalize the barriers
to such representation and to ignore any countervailing evidence in
the constitutional debates. While attributing the failure to secure pas-
sage to those of us objecting to its constitutionality,” Delegate Eleanor
Holmes Norton insisted that it is “slander” to claim that the Framers
intended to leave District residents without their own representatives
in Congress.® In reality, I have long argued for full representation for

2 Wesberry v. Sanders, 376 U.S. 1 (1964).

3 Id. at 17.

4 For purposes of full disclosure, I was counsel in the successful challenge to the Elizabeth
Morgan Act, Department of Transportation and Related Agencies Appropriations Act of 1997,
Pub. L. No. 104-205, § 350, 110 Stat. 2951, 2979 (1996) (codified at D.C. Copk § 11-925 (2001)).
Much like this proposal, a hearing was held to address whether Congress had the authority to
enact the law, which allowed intervention into a single family custody dispute. I testified at that
hearing as a neutral constitutional expert and strongly encouraged the members not to move
forward on the legislation, which I viewed as a rare example of a “bill of attainder” under Sec-
tions 9 and 10 of Article I. See generally The Elizabeth Morgan Act: Hearing on H.R. 1855
Before the H. Comm. on Gov’t Reform & Oversight, 104th Cong. (1995) (testimony of Jonathan
Turley, Shapiro Professor of Public Interest Law, The George Washington University Law
School). I later agreed to represent Dr. Eric Foretich on a pro bono basis to challenge the Act,
which was struck down as a bill of attainder by the Court of Appeals for the District of Columbia
Circuit. See Foretich v. United States, 351 F.3d 1198, 1226 (D.C. Cir. 2003). The current bill is
another example of Congress exceeding its authority, although now under Sections 2 and 8
(rather than Sections 9 and 10) of Article I.

5 Ina Senate hearing, Delegate Norton told Senators that if they are going to vote against
this bill, “do not blame the Framers blame Jonathan Turley.” Equal Representation in Congress:
Providing Voting Rights to the District of Columbia: Hearing on S. 1257 Before the S. Comm. on
Homeland Sec. & Gov’t Operations, 110th Cong. (2007) [hereinafter Homeland Sec. Hearing)
(testimony of Del. Eleanor Holmes Norton, D-D.C.), available at http://hsgac.senate.gov/_files/
051507Norton.pdf.

6 Id. In the same hearing, Secretary Jack Kemp noted: “I would hate to be my friend
Jonathan Turley.” Id. On that sentiment, at least, we may be in agreement.
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city as promising the same difficulties that London sometimes posed
for the English.** London then (and now) often took steps as a munic-
ipality that challenged the national government and policy.** This led
to a continual level of tension between the national and local
representatives.

The District was created, therefore, for the specific purpose of
being a nonstate, a special enclave created and operated by Congress.
Under the original design, the security and operations of the federal
enclave would remain the collective responsibilities of the entire Con-
gress, and so, of all the various states. The Framers, however, inten-
tionally preserved the option to change the dimensions or even
relocate the federal district.** Indeed, Charles Pinckney wanted the
District Clause* to read that Congress could “fix and permanently es-
tablish the seat of the Government . . . .”4 However, the Framers
rejected the inclusion of the word “permanently” to allow for some
flexibility.

What is most striking about this history is not just the clarity of
the purpose in the creation of the District but the lack of any continu-
ing need for such a “federal town.” Since the Constitutional Conven-

39 KeNNETH R. BowLING, THE CREATION OF WASHINGTON, D.C.: THE IDEA AND Loca-
TION OF THE AMERICAN CaPITAL 76 (George Mason Univ. Press 1991).

40 This included such famous confrontations as the impeachment of Sir Richard Gurney,
lord mayor of London, in 1642, after he “thwarted Parliament’s order to store arms and ammuni-
tion in storehouses.” RaouL BERGER, IMPEACHMENT: THE CONSTITUTIONAL PROBLEMS 71-73
(1973). Likewise, after John Wilkes was imprisoned by the King and tossed out of Parliament in
the 1760s, he notably became Lord Mayor of London in 1774. David Johnson, John Wilkes: The
Scandalous Father of Civil Liberty, History Topay, Aug. 1, 2006, at 65 (book review).

The modern London mayors often assert the same independence from the Parliament and
Prime Minister, with Ken Livingston as a typical example. See Marjorie Miller, American Transit
Expert Rides to the Rescue, L.A. TimEes, Feb. 4, 2001, at 8 (discussing Mayor’s successful cam-
paign to stop ministry plans on mass transport); David White, ‘Tube’ Strike Highlights Transport
Funding Troubles, Fin. Times (London), Feb. 6, 2002, at 9 (same). “Red Ken” as he was called,
became London’s first elected mayor in 2000. Before that time, various governing units man-
aged London, often in tension with the national government. This was the case with the Greater
London Council, which Margaret Thatcher abolished in 1986 for continually harassing and
mocking her government’s policies. Kevin Cullen, Veteran of Labor’s Older War, Defying Blair,
May Win London, Boston GLOBE, Apr. 30, 2000, at 6.

41 U.S. ConsT. art. I, § 2, cl. 17.
42 Id.

43 Peter Raven-Hansen, The Constitutionality of D.C. Statehood, 60 GEo. WasH. L. REv.
160, 168 (1991) (citing JAMEs MADIsON, THE DEBATES IN THE FEDERAL CONVENTION OF 1787
WHhicH FRAMED THE CONSTITUTION OF THE UNITED STATES OF AMERICA 420 (Gaillard Hund
& James Brown Scott eds., 1920)).
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seat of the federal government should remain completely federal terri-
tory as an important symbol of the equality of all states in the govern-
ance of the nation. The actual seat of government, however, is a tiny
fraction of the current federal district.

Putting aside the questionable need for a “federal town,” the cre-
ation of this federal enclave was a matter of contemporary debate at
the time, and from the first suggestion of a federal district to the retro-
cession of the Virginia territory, the only options for representation
for District residents were viewed as limited to either a constitutional
amendment or retrocession of the District itself.’ Those remain the
only two clear options today, though retrocession itself can take many
different forms in its actual execution, as discussed below.5!

1. The Several States: A Textual and Contextual Analysis
of Article 1

The current debate not only raises the meaning of various textual
and historical sources, but more fundamentally, the weight to be given
textual, historical, and policy considerations in the interpretation of
the Constitution. Certainly, before turning to the text of Article I, it is
important to acknowledge that plain meaning arguments have their
inherent limitations. Some scholars and jurists have criticized the
more simplistic uses of plain meaning when, as Judge Frank Easter-
brook has noted, “[t]o invoke a plain meaning rule is to beg the cen-
tral question of meaning, to sweep under the rug, to hide, the means
by which meaning is established.”s> Indeed, it is impossible to state
that a word has a plain meaning without considering its context and
purpose within a constitution or statute.* Yet, though strict textualist
interpretative schools have long been a subject of controversy, it is
generally accepted that any interpretation must begin with the text
and, when clear, the text should control in conflicts.

As shown below, the composition of Congress was one of the
structural provisions to be fixed within our system, to be protected

50 Efforts to secure voting rights in the courts have failed. See Adams v. Clinton, 90 F.
Supp. 2d 35, 50, 55-56 (D.D.C. 2000).

51 See infra Part 111.

52 Frank H. Easterbrook, Legal Interpretation and the Power of the Judiciary, 7 HArv. J.L.
& Pus. PoL’y 87, 91 (1984).

53 See Frank H. Easterbrook, 7Text, History, and Structure in Statutory Interpretation, 17
Harv. J.L. & Pus. PoL’y 61, 67 (1994) (“‘Plain meaning’ as a way to understand language is
silly. In interesting cases, meaning is not ‘plain’; it must be imputed; and the choice among
meanings must have a footing more solid that [sic] a dictionary . . ..”).
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from opportunistic manipulation or creative realignment.>* There are
fundamental terms that serve as building blocks or structural elements
to the Constitution. The word “states” is one such term. Both textu-
ally and contextually, the Framers used this term with a literal mean-
ing and purpose.

The debate over the meaning of Article I recalls the admonish-
ment of the Supreme Court that in constitutional interpretation
“every word must have its due force, and appropriate meaning; . . . no
word was unnecessarily used, or needlessly added.”> More impor-
tantly, there is a tendency to ignore the plain meaning of text when it
presents inconvenient barriers to contemporary goals. In his famous
commentaries on the Constitution, Justice Story warned against the
use of interpretation to avoid unpopular limitations in our constitu-
tional system:

[T]he Constitution of the United States is to receive a rea-
sonable interpretation of its language and its powers, keep-
ing in view the objects and purposes for which those powers
were conferred. By a reasonable interpretation we mean,
that, in case the words are susceptible of two different
senses, the one strict, the other more enlarged, that should
be adopted which is most consonant with the apparent ob-
jects and intent of the Constitution . . . .

... On the other hand, a rule of equal importance is not
to enlarge the construction of a given power beyond the fair
scope of its terms merely because the restriction is inconve-
nient, impolitic, or even mischievous. If it be mischievous,

54 Stephen Carter made an analogous point in discussing structural provisions in the
checks and balances of the Constitution:
The specificity of these clauses is completely sensible if the authors were attempting
to implement a particular conception of the way the government should work.
Thus while we assume with respect to the entire Constitution that the Framers
meant what they said, we may also assume that with respect to the Constitution’s
structural provisions they took care to say what they meant. The entire Constitu-
tion means something; the more determinate clauses mean something specific. Af-
ter all, these structural provisions were meant to constitute a government
comprising institutions that would interact, and it is difficult to design institutional
interaction without a concrete image of what the institutions are. Because the
structural provisions are relatively clear, moreover, important substantive biases
held by the interpreters—the judges—cannot easily creep in and corrupt the pro-
cess of adjudication.
Stephen L. Carter, Constitutional Adjudication and the Indeterminate Text: A Preliminary De-
fense of an Imperfect Muddle, 94 YaLe L.J. 821, 854 (1985).
55 Holmes v. Jennison, 39 U.S. (14 Pet.) 540, 570-71 (1840).
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the power of redressing the evil lies with the people by an
exercise of the power of amendment.>°

Justice Story’s concern about the distortive effect of contempo-
rary politics on constitutional interpretation is vividly evident in the
debate over a District vote.

A. The Text of the Composition and District Clauses
1. The Composition Clause

Any constitutional analysis necessarily begins with the text of two
primary provisions, though others (as will be shown)>” are illustrative
of their meaning. Article I, Section 2 is the most obvious and control-
ling provision on this question, not the District Clause. The Framers
defined the voting membership of the House in that provision as com-
posed of representatives of the “several States.”’® Conversely, the
District Clause was designed to define the power of Congress within
the federal enclave.

On its face, the language of Article I, Section 2 would appear a
model of clarity:

The House of Representatives shall be composed of Mem-

bers chosen every second Year by the People of the several

States, and the Electors in each State shall have the Qualifica-

tions requisite for Electors of the most numerous Branch of

the Srate Legislature.>

As with the Seventeenth Amendment determination of the composi-
tion of the Senate,® the text clearly limits the membership of the
House to representatives of the several states.

The reference to “states” is repeated in the section when the
Framers specified that each representative must “when elected, be an
Inhabitant of that State in which he shall be chosen.”®" Notably, the
reference to “the most numerous Branch of the State Legislature”
clearly distinguishes the state entity from the District.?> The District

56 1 JoserH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES § 419,
at 310, § 426, at 314 (4th ed. 1873).

57 See Part I1.B.

58 U.S. Consr. art. I, § 2, cl. 1.

59 Id. (emphasis added).

60 Though not directly relevant to S. 1257, the Seventeenth Amendment contains similar
language mandating that the Senate shall be composed of two Senators of each state “elected by
the people thereof.” Id. amend. XVII.

61 Id. art. I, § 2, cl. 2.

62 Id.
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by Cession of particular States, and the Acceptance of Con-
gress, become the Seat of the Government of the United
States, and to exercise like Authority over all Places pur-
chased by the Consent of the Legislature of the State in
which the Same shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and other needful Build-
ings ... .50

Notably, the use of “in all Cases whatsoever” emphasizes the ad-
ministrative and operational character of the power given to Con-
gress. As the Supreme Court noted, Congress exercises this power “in
all cases where legislation is possible.”®” This Clause confers on Con-
gress a power to dictate the internal conditions and operations of the
federal enclave. On its face, this language is not a rival authority to
the Composition Clause or the structural provisions for Congress ar-
ticulated in the Constitution. Indeed, it is a power that remains “con-
trolled by the provisions of the Constitution.”®® This includes those
provisions that structure the legislative branch.

Missing from the references to the federal enclave is any lan-
guage suggesting any representation other than the representation af-
forded by Congress as a whole. Indeed, the federal enclave is referred
to as “the Seat of Government” and grouped with other forms of fed-
eral enclaves and territories, allowing Congress “to exercise like Au-
thority over all Places purchased by the Consent of the Legislature of
the State in which the Same shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and other needful Buildings . . . .”°
The text conveys a single obvious meaning: the Framers created vari-
ous types of enclaves that would not be part of a state or subject to the
provisions referencing states under the new constitutional system.
These are nonstate entities set apart from the structural provisions
concerning state entities such as the Composition and Qualification
Clauses.

B.  The Context of the Composition and District Clauses

In some cases, the language of a constitutional provision can
change when considered in a broad context, particularly with similar
language in other provisions. The Supreme Court has emphasized in
matters of statutory construction (and presumably in constitutional in-

66 U.S. Consr. art. I, § 8, cl. 17.

67 O’Donoghue v. United States, 289 U.S. 516, 539 (1933) (citation omitted).
68 Binns v. United States, 194 U.S. 486, 491 (1904).

69 U.S. Consr. art. I, § 8, cl. 17.






2008] Too Clever By Half 321

have a true executive authority and would not have been able to fulfill
such a structural condition.”

Article I also requires that “[n]o Person shall be a Representative
who shall not . . . be an Inhabitant of that State in which he shall be
chosen.””” The drafters could have allowed for inhabitants of federal
territories or the proposed federal district. Instead, they chose to con-
fine the qualification for service in the House to being a resident of an
actual state.

In the conduct of elections under Article I, Section 4, the drafters
again mandated that “each State” would establish “[t]he Times,
Places, and Manner.””® This provision specifically juxtaposes the au-
thority of such states with the authority of Congress. The provision
makes little sense if a state is defined as including entities created and
controlled by Congress.

Atrticle I also ties the term “several States” to the actual states
making up the United States. The drafters, for example, mandated
that “Representatives and direct Taxes shall be apportioned among
the several States which may be included within this Union, according
to their respective Numbers . . . .”” The District was neither subject
to taxes at the beginning of its existence nor represented as a member
of the union of states.

76 Indeed, the recent changes to the structure of the D.C. government would have likely
been viewed as creating a de facto state-like system in conflict with the original model. The D.C.
government now has a mayor and considerable independence from Congress. It has gradually
grafted on the elements of a state government, including such important symbolic changes as the
renaming of the former office of “corporate counsel” to be the “Office of Attorney General for
the District of Columbia,” a name that tracts the title for states rather than cities. This change
was expressly linked to the claim of state status with the new Attorney General explaining:

This name change comes at an important time in the District’s history. In an era

when the District struggles for voting rights and is compelled to bring a lawsuit for

the right to tax nonresidents, a simple name change for the Office of the Corpora-

tion Counsel sends a strong message to our citizens that we are, indeed, a state in

practice, if not in fact.
Press Release, District of Columbia Office of the Attorney General, Mayor Renames OCC to
Office of the Attorney General for DC (May 26, 2004), available at http://occ.dc.gov/occ/cwp/
view,a,11,q,614505,occNav_GID,1521.asp. Likewise, despite failing to pass the District voting
legislation, Delegate Norton did succeed in getting the 110th Congress to pass another symbol of
statehood: allowing the District to have its own quarter minted like the fifty states. Andrea
Seabrook, D.C. Scores Own Quarter (NPR radio broadcast Dec. 23, 2007), available at http://
www.npr.org/templates/story/story.php?storyld=17563859. Congress further agreed to the crea-
tion of a state-like stamp. Id. (interviewing Del. Eleanor Holmes Norton, D-D.C., who pre-
dicted that 2008 will see the vote follow the approval of a state-like stamp and quarter).

77 U.S. ConsT. art. I, § 2, cl. 2.

78 Id. §4,cl 1.

79 Id. § 2, cl. 3 (amended 1968).
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Article I, Section 2, Clause 3 specifies that “each State shall have
at Least one Representative.”s Article I, Section 3 allots two Sena-
tors to “each State.” If the Framers believed that the District was a
quasi-state under some fluid definition, there would have been some
provision or even discussion of a District representative and two Sena-
tors from the start. At a minimum, the Composition Clause would
have referenced the potential for nonstate members, particularly
given the large territories, such as Ohio, which were yet to achieve
state status. Yet there is no reference to the District in any of these
provisions. It is relegated to the District Clause, which puts it under
the authority of Congress.

The reference to “states” obviously extends beyond Article I.
Article II specified that “[t]he Electors [of the President] shall meet in
their respective States” and later be “transmit[ted] . . . to the Seat of
the Government of the United States,” that is, the District of Colum-
bia.®® When Congress wanted to give the District a vote in the pro-
cess, it passed the Twenty-Third Amendment. That Amendment
expressly distinguishes the District from the meaning of a state by
specifying that District electors “shall be considered, for the purposes
of the election of President and Vice President, to be electors ap-
pointed by a State . .. .”s?

Notably, just as Article I refers to apportionment of representa-
tives “among the several States,”®* the later Fourteenth Amendment
adopted the same language in specifying that “Representatives shall
be apportioned among the several States according to their respective
numbers . . . .”% Thus, it is not true that the reference to states may
have been due to some unawareness of the District’s existence. The
Fourteenth Amendment continued the same language in 1868 after
the District was a major American city. Again, the drafters used
“state” as the operative term, as with Article I, to determine the ap-
portionment of representatives in Congress. The District was never
subject to such apportionment and, even under this bill, would not be
subject to the traditional apportionment determinations for other
districts.

Likewise, when the Framers specified how to select a President
when the Electoral College is inconclusive, they used the word

80 Id.

81 Id. art. II, § 1, cl. 3 (amended 1804).
82 Jd. amend. XXIII, § 1, cl. 2.

83 Id. art. I, § 2, cl. 3 (amended 1968).
84 Id. amend. XIV, § 2.
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“states” to designate actual state entities. Pursuant to Article II, Sec-
tion 1, “the Votes shall be taken by States, the Representation from
each State having one Vote . .. .”8

Conversely, when the drafters wanted to refer to citizens without
reference to their states, they used the fairly consistent language of
“citizens of the United States” or “the people.” This was demon-
strated most vividly in provisions such as the Tenth Amendment,
which declares that “[t]he powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are reserved to
the States respectively, or to the people.”®® Not only did the drafters
refer to the two common constitutional categories for rights and pow-
ers (in addition to the federal government), but it cannot be plausibly
argued that a federal enclave could be read into the meaning of states
in such provisions.

The District Clause itself magnifies the distinction of the District
from actual states. It is referred to as the “Seat of Government” and
subject to the same authority that Congress would exercise “over all
Places purchased by the Consent of the Legislature of the State . ...”%7
Under this language, the District as a whole was delegated to the
United States. As the D.C. Circuit stressed recently in Parker, “the
authors of the Bill of Rights were perfectly capable of distinguishing
between ‘the people,” on the one hand, and ‘the states,” on the
other.”s8 Likewise, when the drafters of the Constitution wanted to
refer to the District, they did so clearly in the text. This was evident
not only with the original Constitution and the Bill of Rights, but also
with the much later amendments. For example, the Twenty-Third
Amendment, which gives the District the right to have presidential
electors, expressly distinguishes the District from the states and estab-
lishes, for that purpose, that the District should be treated like a state,
mandating “[a] number of electors of President and Vice President
equal to the whole number of Senators and Representatives in Con-

85 Id. art. I, § 1, cl. 3 (amended 1804).

86 Id. amend. X. See generally Lee v. Flintkote Co., 593 F.2d 1275, 1278 n.14 (D.C. Cir.
1979) (“[T]he District, unlike the states, has no reserved power to be guaranteed by the Tenth
Amendment.”). The same can be said of the Eleventh Amendment. See LaShawn v. Barry, 87
F.3d 1389, 1393-94 n.4 (D.C. Cir. 1996) (“The District of Columbia is not a state. . . . Thus, [the
Eleventh Amendment] has no application here.”).

87 U.S. Consr. art. I, § 8.

88 Parker v. District of Columbia, 478 F.3d 370, 382 (D.C. Cir. 2007). The Supreme Court
has accepted the Parker case for review in 2008, a decision that could potentially reexamine the
status of the District as well as clarify the meaning of the Second Amendment itself. See gener-
ally Jonathan Turley, A Liberal’s Lament: The NRA Might Be Right After All, USA TobAy, Oct.
4, 2007, at 11A.
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gress the authority to manipulate the qualifications for members. In
the latter case, the Clause provides that “Congress may at any time by
Law make or alter such Regulations” that related to the “Times,
Places and Manner of holding [federal] Elections.”* Section 4 of Ar-
ticle I, however, was viewed by the Court as a purely procedural pro-
vision despite the absence of limiting language. As the Ninth Circuit
noted in Schaefer v. Townsend,”> the Supreme Court has rejected “a
broad reading of the Elections Clause and held the balancing test in-
applicable where the challenged provision supplemented the Qualifi-
cations Clause.”® It is the Composition Clause and, as noted below,
the Qualifications Clauses, that determine the prerequisites for con-
gressional office.

The effort to focus on the District Clause rather than the Compo-
sition Clause is unlikely to succeed in court. The context of this lan-
guage reinforces the plain meaning of the text itself. The District
Clause concerns the authority of Congress over the internal affairs of
the seat of government. To elevate that Clause to the same level as
the Composition Clause would do great violence to the traditions of
constitutional interpretation.

III.  The Original Understanding of the Composition, Qualifications
and District Clauses

The meaning of the Composition and District Clauses is not only
consistent on both a textual and contextual basis, it is greatly rein-
forced by a review of the early understanding of these Clauses. His-
tory from the late eighteenth and early nineteenth centuries clearly
refutes the repeated suggestion by supporters of the current legisla-
tion that the Framers did not and could not have intended to leave the
District in an unrepresented status. No one has suggested that the
District Clause was a focus of the debates leading to ratification or in
the early Congresses. The record of these debates is incomplete, par-
ticularly in the state ratification conventions. Moreover, references to
the District are sprinkled throughout the debates, tantalizing sugges-
tions of discussion outside of the recorded sessions, but not the subject
of extended debate. The assertion, however, that the meaning of the
District Clause was either not clearly understood or considered at the
time is clearly and irrefutably untrue. There are various references to

94 U.S. Consr. art. I, § 4, cl. 1.
95 Schaefer v. Townsend, 215 F.3d 1031 (9th Cir. 2000).
96 Id. at 1038.
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the Clause, and these references discussed below®” demonstrate that
the obvious meaning of the Clause was appreciated at the time. In-
deed, the disenfranchisement of residents was not only obvious but
equally controversial with some leaders at the time.”

It is also important to emphasize that the relevant historical dis-
cussions are not confined to the District Clause. While many advo-
cates have insisted that the plain meaning of terms can change in a
broader context, they notably avoid consideration of the text and his-
tory behind two clearly relevant Clauses: the Composition and Quali-
fications Clauses. These Clauses form a well-documented record of
the intentions of the Framers as to the make-up of Congress and its
inherent authority to change the composition of its own membership.

A. The Original Understanding of the Composition Clause

The intent behind the Composition Clause was clear throughout
the debates. It was considered a vital structural provision. The Fram-
ers were obsessed with the power of the states and the structure of
Congress. Few matters concerned the Framers more than who could
vote in Congress and how they were elected. Indeed, some delegates
wanted the House to be elected by the state legislatures, as was the
Senate.”® This proposal was not adopted, but the clear import of the
debate was that representatives would be elected from the actual
states. The very requirement of qualifications being set by “state leg-
islature[s]” was meant to reaffirm that the composition of Congress
would be controlled by states.

The Framers reinforced this view at the time. A fundamental
guarantee offered to dissenters was that the composition of both
houses would be controlled by the states. The Composition Clause
was vital to securing the votes of reluctant members, particularly Anti-
Federalists. Madison emphasized this point in Federalist No. 45 when
he pointed out that “each of the principal branches of the federal
Government will owe its existence more or less to the favor of the
State Governments, and must consequently feel a dependence . . . .10

In his first comments after the Constitutional Convention, James
Wilson emphasized the Composition Clause and the requirement that

97 See infra Part III.A-C.
98 See infra Part 111.C.
99 1 Recorps oF THE FEDERAL CONVENTION OF 1787, at 359 (Max Farrand ed., rev. ed.

100 THE FEDERALIST No. 45, at 311 (James Madison) (Jacob E. Cooke ed., 1961).
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members be elected by actual states.’® In an October 6, 1787 speech,
Wilson responded to Anti-Federalists who feared the power of the
new Congress—a speech described at the time as “the first authorita-
tive explanation of the principles of the NEW FEDERAL CONSTI-
TUTION.”>  Wilson stressed that Congress would be tethered
closely to the states and that only states could elect members:

[U]pon what pretence can it be alleged that it was designed
to annihilate the state governments? For, I will undertake to
prove that upon their existence, depends the existence of the
feederal plan. For this purpose, permit me to call your atten-
tion to the manner in which the president, senate, and house
of representatives, are proposed to be appointed. . . . The
senate is to be composed of two senators from each state,
chosen by the legislature; and therefore if there is no legisla-
ture, there can be no senate. The house of representatives, is
to be composed of members chosen every second year by the
people of the several states, and the electors in each state
shall have the qualifications requisite for electors of the most
numerous branch of the state legislature,—unless therefore,
there is a state legislature, that qualification cannot be ascer-
tained, and the popular branch of the feederal constitution
must likewise be extinct. From this view, then it is evidently
absurd to suppose, that the annihilation of the separate gov-
ernments will result from their union; or, that having that
intention, the authors of the new system would have bound
their connection with such indissoluble ties.!%3

Wilson’s comments, in what was billed at the time as the first pub-
lic defense of the draft Constitution by a Framer, illustrate how impor-
tant the Composition Clause of Article I, Section 2, was to the
structure of government.!** It was the very cornerstone for the new
federal system. It is safe to say that the suggestion that the District
could achieve a status equal to states in Congress would have been
viewed as absurd, particularly because there could be no state legisla-
ture for the federal city. Wilson and others made clear that voting
rights in Congress would be reserved for the representatives of the
actual states.

101 13 THE DoCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 337, 342
(John P. Kaminski & Gaspare J. Saladino eds., 1981).

102 Id.
103 Id. (emphasis added).
104 [d.
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This view was reaffirmed in the Third Congress in 1794, only a
few years after ratification. The issue of the meaning of Article I, Sec-
tion 2, was raised when a representative of the territory of Ohio
sought admission as a nonvoting member to the House. Connecticut
Representative Zephaniah Swift objected to the admission of anyone
who is not a representative of a state: “The Constitution has made no
provision for such a member as this person is intended to be. If we
can admit a Delegate to Congress or a member of the House of Rep-
resentatives, we may with equal propriety admit a stranger from any
quarter of the world.”105

Although nonvoting members would be allowed, the legislators
on both sides agreed that the Constitution restricted voting members
to representatives of actual states. This debate, occurring only a few
years after the ratification, and with both drafters and ratifiers serving
in Congress, reinforces the clear understanding of the meaning and
purpose of the language.

While academic advocates of the District legislation struggle to
claim an absence of a clear answer under the District Clause, they
avoid the obvious thrust of the debates over the Composition Clause.
The Constitutional Convention and various structural provisions of
the Constitution establish not only how important the Composition
Clause was to the drafters, but “makes clear just how deeply Congres-
sional representation is tied to the structure of statehood.”'%¢ It would
be ridiculous to suggest that the delegates to the Constitutional Con-
vention or ratification conventions would have worked out such spe-
cific and exacting rules for the composition of Congress, only to give
the majority of Congress the right to create a new form of voting
members from federal enclaves like the District. It would have consti-
tuted the realization of the worst fears for many delegates, particularly
Anti-Federalists, to have an open-ended ability of the majority to ma-
nipulate the rolls of Congress and to use areas under the exclusive
control of the federal government as the source for new voting
members.

B. The Original Understanding of the Qualifications Clauses

Equally probative is the intent behind the Qualifications Clauses
of Article I, Section 2. If Congress changes the meaning of the Com-
position Clause, it could also change the meaning of the Qualifications

105 4 ANNALS OF CONG. 884 (1794). This debate is detailed in David P. Currie, The Consti-
tution in Congress: The Third Congress, 17931795, 63 U. CHL L. REv. 1, 42 (1996).
106 Adams v. Clinton, 90 F. Supp. 2d 35, 46-47 (D.D.C. 2000).
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Clauses, which refers to the fixed criteria for eligibility for the House
of Representatives, including the condition of being a resident of a
state.

It is not simply the reference to a state that makes the Qualifica-
tions Clauses material to this debate. The Framers wrote this provi-
sion in the aftermath of the controversy over John Wilkes in the
1760s.197 Wilkes had publicly attacked the peace treaty with France in
1763 and, in doing so, earned the ire of the Crown and Parliament.
After he was convicted and jailed for sedition several years later, the
Parliament moved to declare him ineligible for service in the legisla-
ture. He served anyway, and eventually the Parliament rescinded the
legislative effort to disqualify him. Parliament accepted that such ma-
nipulation of qualifications for entry or service violated core demo-
cratic principles.

The Wilkes controversy was referenced in the Constitutional
Convention, as members called for a rigid and fixed meaning as to the
qualifications for Congress. Unless Congress was prevented from
manipulating its membership, history would repeat itself. James
Madison noted “[t]he abuse [the British Parliament] had made of it
was a lesson worthy of our attention.”'® Madison warned that if Con-
gress could engage in such manipulation it would “subvert the
Constitution.”®

This debate was largely triggered by proposals to allow congres-
sional authority to add qualifications or to expressly require property
prerequisites to membership. These efforts failed, however, due to a
more general opposition to allowing Congress to change its member-
ship. In a quote later cited by the Supreme Court, Alexander Hamil-
ton noted that “[t]he qualifications of the persons who may choose or
be chosen, as has been remarked upon another occasion, are defined
and fixed in the constitution; and are unalterable by the legislature.”!10

The Supreme Court has emphasized this history in repeatedly
holding that it was the intent of the Framers to prevent legislators
from altering their own qualifications to manipulate the membership
of Congress. Noting the Wilkes affair, the Court observed that the
Clause was written in the aftermath of “English precedent [which]
stood for the proposition that ‘the law of the land had regulated the

107 See Powell v. McCormack, 395 U.S. 486, 533-35 (1969).

108 [d. at 535 (quotation omitted).

109 Id. at 534.

110 THE FEDERALIST No. 60, at 409 (Alexander Hamilton) (Jacob E. Cooke ed., 1961) (em-
phasis added).
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authority over internal matters related to the District and not signifi-
cant matters affecting states outside of the District.'®® The Court has
also stated: “We could not of course countenance any exercise of this
plenary power either within or without the District if it were such as to
draw into congressional control subjects over which there has been no
delegation of power to the Federal Government.”!7°

Pendleton’s comments capture the essence of the problem then
and now. Congress has considerable plenary authority over the Dis-
trict, but that authority is lost when it is used to change the District’s
status vis-a-vis the states. Such external use of District authority is
precisely what delegates were assured could not happen under this
Clause.

This history offers ample support for the plain meaning of the
text of the Constitution. It demonstrates that the implications of the
language were understood at the time of ratification. Indeed, the lan-
guage prompted efforts to amend the Constitution. These efforts to
give District residents conventional representation failed, despite the
advocacy of no less a person than Alexander Hamilton.'”* Although
the issue of the status of the residents was not a major topic of debate,
it requires an exercise of willful blindness to argue that the District’s
voting status was simply some oversight or casual omission. The con-
temporary record supporting the constitutional language is further
strengthened when one examines the history immediately following
ratification.

1V.  The Post-Ratification Treatment of the District as a Federal
Enclave by Congress and the Courts

The status of the District, as represented by Congress as a whole,
has been a matter of continual controversy from ratification to the
present day. Thus, this is no new debate, but one that has been ad-
dressed by both the Congress and the courts on a regular basis. The
early congressional debates in this area are particularly revealing.

169 Id. at 265.

170 Nat’l Mutual Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 602 (1949).

171 This is not to say that the precise conditions of the cessation were clear. Indeed, some
states passed amendments that qualified their votes; amendments that appear to have been sim-
ply ignored. Thus, Virginia ratified the Constitution, but specifically indicated that some state
authority would continue to apply to citizens of the original state from which the “Federal Town
and its adjacent District” was ceded. Moreover, Congress enacted a law that provided that the
laws of Maryland and Virginia “shall be and continue in force” in the District, suggesting that,
unless repealed or amended, Maryland continues to have jurisdictional claims in the District.
See Act of Feb. 27, 1801, ch. 15, § 1, 2 Stat. 103.
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Members clearly understood, as did the drafters and ratifiers, that
only representatives of the actual states could be voting members and
that Congress’s authority over the District was a purely internal
power.

In the late eighteenth and early nineteenth centuries, the political
status of the District was viewed as fixed and immutable absent a con-
stitutional amendment or retrocession. Indeed, a constitutional
amendment was repeatedly referenced during debates over the lack of
a vote in Congress. Maryland Representative John Dennis noted that
such a change could occur as the city grew in size: “[I]f it should be
necessary [that residents have a representative], the Constitution
might be so altered as to give them a delegate to the General Legisla-
ture when their numbers should become sufficient.”'72 Indeed, one of
the most prominent advocates for the District at its creation sought
such an amendment. A well-known jurist and lawyer, Augustus
Woodward was a close associate of L’Enfant and played a significant
role in the early evolution of the District. He published a series of
essays under the pen name of Epaminondas entitled Considerations
on the Government of the Territory of Columbia.'”> He was opposed
to the lack of a vote for residents in Congress, but stressed that “[i]t
will require an amendment to the Constitution of the United States”
to secure individual representation for District residents.!”

Various efforts were made to legislatively create delegates for the
District, but these were largely nonvoting members and failed. For
example, as early as 1819, a proposal was made to give the District the
same status as a territory with a nonvoting member.'”> It was de-
feated. Notably, this was roughly thirty years after the ratification and
roughly the same period before retrocession of the Virginia portion of
the District. Contrary to those who argue that this issue was over-
looked, it continued to be raised, and even nonvoting representation
continued to be denied. A similar proposal in the Senate recognizing
the “equal necessity of allowing to the District of Columbia a dele-
gate, upon a footing with the Territorial governments” was not
adopted in the House in 1820.'7¢ A similar motion in 1824 was ta-
bled”” in the House and again in 1830.'7% Proposals recorded in

172 10 ANNALS OF CoNG. 998-99 (1801) (remarks of Rep. John Dennis).

173 AuGustus WoOODWARD, CONSIDERATIONS ON THE GOVERNMENT OF COLUMBIA 5-6
(1801).

174 Id.

175 See U.S. House JourNAL, 16th Cong., 1st Sess. 90 (1819).

176 36 ANNALs OF Cong. 552 (1820).

177 41 ANNALs oF CoNG. 1504, 1506 (1824).
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troops that garrison your forts, and guard your arsenals.
They are subjects, not merely because they are not repre-
sented in Congress, but also because they have no rights as
freemen secured to them by the Constitution.!ss

Members questioned the need to “keep the people in this de-
graded situation” and objected to subjecting American citizens to
“laws not made with their own consent.”'8¢ The federal district was
characterized as being subject to despotic rule “by men . . . not ac-
quainted with the minute and local interests of the place, coming, as
they did, from distances of 500 to 1000 miles.”'8” Much of this debate
followed the same lines of argument that we hear today. While ac-
knowledging that “citizens may not possess full political rights,” lead-
ers like John Bacon of Massachusetts noted that they had special
status and influence as residents of the capital city.'®® Yet, retroces-
sion bills were introduced within a few years of the actual cessation,
again prominently citing the lack of any congressional representation
as a motivating factor.!s?

Indeed, the retrocession of Virginia highlights the original under-
standing of the status of the District. Virginians contrasted their situa-
tion with residents of Washington. For them, cessation was “an evil
hour, [when] they were separated” from their state and stripped of
their political voice.’” Washingtonians, however, were viewed as
compensated for their loss of political representation. As a committee
noted in 1835,

[o]ur situation is essentially different, and far worse, than

that of our neighbors on the northern side of the Potomac.

They are citizens of the Metropolis, of a great, and noble Re-

public, and wherever they go, there clusters about them all

those glorious associations, connected with the progress and
fame of their country. They are in some measure compen-
sated in the loss of their political rights.!!

Thus, during the drive for retrocession that began shortly after
ratification, District residents appear to have opposed retrocession

185 Mark D. Richards, Presentation Before the Arlington Historical Society: Fragmented
Before a Great Storm (May 9, 2002), available at http://www.dcwatch.com/richards/020509.htm
(citing ConG. REc. 910 (1805)) (quoting Rep. Ebenezer Elmer, R-N.J.).

186 [d. (quoting Rep. John Smilie, R-Pa.).

187 Id. (quoting Rep. John Smilie, R-Pa.).

188 Id. (quoting Rep. John Bacon, R-Mass.).

189 Id.

190 ]d.

191 Id.
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and accepted the condition as nonvoting citizens in Congress as their
special status. Indeed, the only serious retrocession effort focused on
Georgetown and not the capital city itself. Some in Maryland vehe-
mently objected to the nonvoting status, complaining to Congress that
“the people are almost afraid to present their grievances, least a body
in which they are not represented, and which feels little sympathy in
their local relations, should in their attempt to make laws for them, do
more harm than good.”'”? Yet, even in a vote taken within Ge-
orgetown, the Board of Common Council voted overwhelmingly (410
to 139) to accept these limitations in favor of staying with the federal
district.'?3

During the Virginia retrocession debate, various sources reported
the strong opposition of residents in the city to returning to Maryland,
even though such retrocession would return their right to full repre-
sentation. The reason was financial. District residents received con-
siderable economic advantages from living within the federal city.
These benefits were not as great in the Virginia areas, a point made in
a congressional report:

The people of the county and town of Alexandria have been
subjected not only to their full share of those evils which af-
fect the District generally, but they have enjoyed none of
those benefits which serve to mitigate their disadvantages in
the county of Washington. The advantages which flow from
the location of the seat of Government are almost entirely
confined to the latter county, whose people, as far as your
committee are advised, are entirely content to remain under
the exclusive legislation of Congress. But the people of the
county and town of Alexandria, who enjoy few of those ad-
vantages, are (as your committee believe) justly impatient of
a state of things which subjects them not only to all the evils
of inefficient legislation, but also to political disfranchise-
ment.!%4

The result of this debate was the retrocession of Northern Vir-
ginia, changing the shape of the District from the original diamond
shape created by George Washington.'”> The Virginia land was retro-

192 Mark D. Richards, The Debates Over the Retrocession of the District of Columbia,
1801-2004, W asH. HisT. 55, 62 (Spring/Summer 2004), available at http://www.dcvote.org/pdfs/
mdrretro062004.pdf (quoting memorial submitted by Sen. William D. Merrick of Maryland).

193 Id.

194 Retrocession of Alexandria to Virginia, DA1LY NAT’L INTELLIGENCER, Mar. 20, 1846, at
1 (emphasis added) (reprinting committee report).

195 Under the Residence Act of July 16, 1790, Washington was given the task of drawing
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ceded to Virginia in 1846. The District residents chose to remain as
part of the federal seat of government, independent from participa-
tion or representation in any state. Just as with the first cession, it was
clear that residents had knowingly “relinquished the right of represen-
tation, and . . . adopted the whole body of Congress for its legitimate
government . . . .71%

Finally, much is made of the ten-year period during which Dis-
trict residents voted with their original states, before the federal gov-
ernment formally took control of the District. As established in
Adams, this argument has been raised and rejected by courts as with-
out legal significance.'®” This was simply a transition period before the
District became the federal enclave. Under the Residence Act of
1790, which was entitled “An Act for Establishing the Temporary and
Permanent Seat of the Government of the United States,”'?8 Congress
selected Philadelphia as the temporary capital while authorizing the
establishment of the federal district.’*® This law allowed the District
to continue under the prior state systems pending the implementation
of federal jurisdiction. The law expressly states that, while the District
was being surveyed and established, “the operation of the laws of the
state within such district shall not be affected by this acceptance, until
the time fixed for the removal of the government thereto, and until
Congress shall otherwise by law provide.”2%

Clearly, Congress could use its authority regarding the internal
affairs of the District to continue such state functions pending its final
takeover and to avoid a dangerous gap in basic governmental func-
tions. It was clearly neither the intention of the drafters nor indicative
of the post-federalization status of residents. Rather, as indicated by
the Supreme Court,?! the exclusion of residents from voting:

District lines, see ch. 28, 1 Stat. 130 (1790), not surprising given his adoration around the country
and his experience as a surveyor. Washington adopted a diamond-shaped area that included his
hometown of Alexandria, Virginia. This area included parts that now belong to Alexandria and
Arlington. At the time, the area contained two developed municipalities (Georgetown and Al-
exandria) and two undeveloped municipalities (Hamburg, later known as Funkstown, and
Carrollsburg).

196 Loughborough v. Blake, 18 U.S. (5 Wheat.) 317, 324 (1820).

197 See Adams v. Clinton, 90 F. Supp. 2d 35, 56 (D.D.C. 2000); see also Albaugh v. Tawes,
233 F. Supp. 576, 578 (D. Md. 1964) (per curiam).

198 Act for Establishing the Temporary and Permanent Seat of the Government of the
United States, ch. 28, 1 Stat. 130 (1790).

199 Id.

200 [d.

201 See Reily v. Lamar, 6 U.S. (2 Cranch) 344, 356-57 (1805).
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objected to the use of the District Clause to create an institution with
national purposes.?!©

When one looks at the historical structure and status of the Dis-
trict as a governing unit, it is obvious that neither the drafters nor later
legislators would have viewed the District as interchangeable with a
state under Article I. When the District was first created, it was
barely a city, let alone a substitute for a state: “The capital city that
came into being in 1800 was, in reality, a few federal buildings sur-
rounded by thinly populated swampland, on which a few marginal
farms were maintained.”?!!

For much of its history, the District was not even properly classi-
fied as an independent city. In 1802, the first mayor was a presidential
appointee.?’> Congress continued to possess authority over its budget
and operations. Although elections were allowed until 1871, the city
was placed under a territorial government and effectively run by a
Board and Commissioner of Public Works, again appointed by the
President.2® After 1874, the city was run through Congress and the
Board of Commissioners.?'

In 1967, the House Judiciary Committee directly addressed how
to give the District an actual voting member in Congress and
concluded:

If the citizens of the District are to have voting representa-

tion in the Congress, a constitutional amendment is essential;

statutory action alone will not suffice. This is the case be-
cause provisions for elections of Senators and Representa-
tives in the Constitution are stated in terms of the States, and

the District of Columbia is not a State.2!

Despite the failure of this constitutional amendment effort, mem-
bers did not abandon their principled view that only such a change
could bring representational status to the District. Indeed, in 1976,
members again recognized that “[i]f the citizens of the District are to

210 [d. at 494-97, 501-19.

211 Philip G. Schrag, By the People: The Political Dynamics of a Constitutional Convention,
72 Geo. L.J. 819, 826 (1984). Schrag also noted that “[t]he towns of Georgetown and Alexan-
dria were included in the District, but even Georgetown was, to Abigail Adams, ‘the very dirty-
est Hole I ever saw for a place of any trade or respectability of inhabitants.”” Id. (quotations
omitted).

212 ]d. at 826-28.

213 ]d. at 827.

214 [d.

215 EMANUEL CELLER, COMM. ON THE JUDICIARY, PROVIDING REPRESENTATION OF THE
District oF CoLumBIA IN CoNGREss, H.R. Rep. No. 90-819, at 4 (1967).
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The post-retrocession period contains a long line of cases that re-
peatedly deny the District the status of a state and reaffirm the inten-
tion to create a nonstate entity. This status did not impair the ability
of Congress to impose other obligations of citizenship. Thus, in
Loughborough v. Blake?*' the Court ruled that the lack of representa-
tion did not bar the imposition of taxation.?”?> The District was created
as a unique area controlled by Congress that was expressly distin-
guished from state entities. This point was amplified by then-Judge
Scalia of the D.C. Circuit in United States v. Cohen:??3

[The District Clause] enables Congress to do many things in

the District of Columbia which it has no authority to do in

the 50 states. There has never been any rule of law that Con-

gress must treat people in the District of Columbia exactly

the same as people are treated in the various states.?>*

Additionally, a long line of cases establish that the drafters intended
legislative authority to be “constitutionally limited to ‘Members cho-
sen . . . by the People of the several States.”””>?> This interpretation has
long been supported by the Justice Department.22¢

V. A Response to Messrs. Dinh, Starrs et al.

Given the unwavering consistency between the plain meaning of
the text of Article I and the historical record, it is baffling to read
assertions by Professor Dinh that “[t]here are no indications, textual
or otherwise” to suggest that the Framers viewed the nonvoting status

e Home Rule, a congressional invention, providing for a popularly elected mayor
and city council (1974-Present);
e and finally, a congressionally established transitory Control Board, consisting of
five members appointed by the President exercising sovereign authority over the
popularly elected mayor and council (1995-2001).
Aaron E. Price, Sr., Comment, A Representative Democracy: An Unfulfilled Ideal for Citizens of
the District of Columbia, 7 D.C. L. Rev. 77, 83-84 (2003) (citations omitted).
221 Loughborough v. Blake, 18 U.S. (5 Wheat.) 317 (1820).
222 ]d. at 324-25; see also Heald v. District of Columbia, 259 U.S. 114, 124 (1922); Neild v.
District of Columbia, 110 F.2d 246 (D.C. Cir. 1940).
223 United States v. Cohen, 733 F.2d 128 (D.C. Cir. 1984).
224 ]d. at 140-41.
225 Michel v. Anderson, 817 F. Supp. 126, 140 (D.D.C. 1993) (citing U.S. ConsT. art. I, § 2,
cl. 1).
226 See, e.g., District of Columbia Representation in Congress: Hearing on S.J. Res. 65 Before
the Subcomm. on the Constitution of the S. Comm. on the Judiciary, 95th Cong. 16-29 (1978)
(testimony of John M. Harmon, Assistant Att’y Gen., Office of Legal Counsel) (explaining the
options for a voting member in Congress, but excluding legislative creation of a new member);
Letter from Martin F. Richman, Acting Assistant Att’y Gen., Office of Legal Counsel (Aug. 11,
1967) (concluding that “a constitutional amendment is essential” for representation of the Dis-
trict in Congress).
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None of these cases means that the term “states” can now be
treated as having an entirely fluid and malleable meaning. The courts
merely adopted a traditional interpretation as a way to minimize the
conflict between provisions and to reflect the clear intent of the vari-
ous provisions.?®? The District Clause was specifically directed at the
meaning of a state. It creates a nonstate status related to the seat of
government and particularly Congress. The nonvoting status of the
District is a special entity. In provisions dealing with such rights as
equal protection, the rights extend to all citizens of the United States.
A literal interpretation of states in such contexts would defeat the pur-
pose of the provisions and produce a counterintuitive result. Thus,
Congress could govern the District without direct representation, but
it must do so in such a way as not to violate those rights protected in
the Constitution:

Congress may exercise within the District all legislative pow-

ers that the legislature of a State might exercise within the

State; and may vest and distribute the judicial authority in

and among courts and magistrates, and regulate judicial pro-

ceedings before them, as it may think fit, so long as it does

not contravene any provision of the Constitution of the United

States.?>?

Notably, Congress had to enact statutes and a constitutional
amendment to treat the District as a quasi-state for some purposes.
Thus, Congress could enact a law that allowed citizens of the District
to maintain diversity suits despite the fact that the Diversity Clause
refers to diversity between “states.”?** Diversity jurisdiction is meant
to protect citizens from the prejudice of being tried in the state courts
of another party. The triggering concern was the fairness afforded to
two parties from different jurisdictions. District residents are from a
different jurisdiction than citizens of any state, and the diversity con-
flict is equally real.

The decision in National Mutual Insurance Co. v. Tidewater
Transfer Co.?%5 is heavily relied upon in the Dinh and Starr analyses.
The actual rulings comprising the decision, however, would appear to
contradict their conclusions. Only two justices indicated that they

252 See also District of Columbia v. Carter, 409 U.S. 418, 420 (1973) (“Whether the District
of Columbia constitutes a ‘State or Territory’ within the meaning of any particular statutory or
constitutional provision depends upon the character and aim of the specific provision
involved.”).

253 Palmore v. United States, 411 U.S. 389, 397 (1973) (emphasis added) (citation omitted).

254 See 28 U.S.C. § 1332 (2000).

255 Nat’l Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582 (1948).
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The Committee believes that a U.S. citizen residing outside
the United States can remain a citizen of his last State of
residence and domicile for purposes of voting in Federal
elections under this bill, as long as he has not become a citi-
zen of another State and has not otherwise relinquished his
citizenship in such prior State.?s°

Given this logical and limited rationale, the court held that the
UOCAVA “does not evidence Congress’s ability or intent to permit
all voters in Guam elections to vote in presidential elections.”?8!

Granting a vote in Congress is not merely a tinkering of “the
mechanics of administering justice in our federation.”?s? It would
touch upon the constitutionally sacred rules of who can create laws
that bind the nation.>®*> This is not the first time that Congress has
sought to give the District a voting role in the political process that is
given textually to the states. When Congress sought to allow the Dis-
trict to participate in the Electoral College, it passed a constitutional
amendment to accomplish that goal, the Twenty-Third Amendment.
Likewise, when Congress changed the rules for electing members of
the United States Senate, it did not extend the language to include the
District. Rather, it reaffirmed that the voting membership was com-
posed of representatives of the states. These cases and enactments
reflect that voting was a defining characteristic of the District and not
a matter that can be awarded, or removed, by a simple vote of
Congress.

The courts have taken great care for over two hundred years to
clearly maintain the original understanding of the District as repre-
sented by Congress as a whole. This point was made by Chief Justice
John Roberts in one of his last decisions as a lower court judge. In
Banner v. United States,>s* the D.C. Circuit (including now-Chief Jus-
tice Roberts) stressed that:

[T]he Constitution denies District residents voting represen-

tation in Congress. . . . Congress is the District’s govern-

ment, and the fact that District residents do not have

280 Jd. (citing H.R. REP. No. 649, at 7, reprinted in 1975 U.S.C.C.A.N. 2358, 2364).

281 [d.

282 Nat’l Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 585 (1949).

283 In the past, the District and various territories were afforded the right to vote in Com-
mittee. Such committees, however, are merely preparatory to the actual vote on the floor. It is
that final vote that is contemplated in the constitutional language. See Michel v. Anderson, 14
F.3d 623, 629-30 (D.C. Cir. 1994) (recognizing the constitutional limitation that would bar Con-
gress from granting votes in the full House).

284 Banner v. United States, 428 F.3d 303 (D.C. Cir. 2005) (per curiam).
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congressional representation does not alter that constitu-
tional reality.

It is beyond question that the Constitution grants Con-
gress exclusive authority to govern the District, but does not
provide for District representation in Congress.?s3

The overwhelming case law precedent refutes the arguments of
Messrs. Dinh and Starr. Indeed, just recently in Parker v. District of
Columbia,?*° the United States Court of Appeals for the District of
Columbia Circuit reaffirmed, in both majority and dissenting opin-
ions, that the word “states” refers to actual state entities.?s’ Parker
struck down the District’s gun control laws as violative of the Second
Amendment.28® That Amendment uses the term “a free state,” and
the parties argued over the proper interpretation of the term. Nota-
bly, in its briefs and oral argument, the District appeared to take a
different position on the interpretation of the word “state,” arguing
that the court could dismiss the action because the District is not a
state under the Second Amendment—a position later adopted by the
dissenting judge. The District argued:

The federalism concerns embodied in the Amendment
have no relevance in a purely federal entity such as the Dis-
trict because there is no danger of federal interference with
an effective state militia. This places District residents on a
par with state residents. . . . The Amendment, concerned
with ensuring that the national government not interfere
with the “security of a free State,” is not implicated by local
legislation in a federal district having no possible impact on
the states or their militias.?”

In the opinion striking down the District’s laws, the majority
noted that the term “free state” was unique in the Second Amend-

285 Id. at 309, 312 (citing U.S. ConsT. art. I, § 8, cl. 17).

286 Parker v. District of Columbia, 478 F.3d 370 (D.C. Cir. 2007).

287 Id. at 396, 405. The D.C. Circuit is the most likely forum for a future challenge to this
law.

288 See id. at 395,399-401. The Second Amendment states: “A well regulated Militia, being
necessary to the security of a free State, the right of the people to keep and bear Arms, shall not
be infringed.” U.S. Const. amend. II.

289 Brief for the District of Columbia at 38, Parker v. District Columbia, 478 F.3d 370 (D.C.
Cir. 2007) (No. 04-7041). Adding to the irony, the District’s insistence that it was a nonstate
under the Constitution was criticized by the plaintiffs as “specious” because the Second Amend-
ment uses the unique term of “free states” rather than “the states” or “the several states.” This
term, they argued, was intended to mean a “free society,” not a state entity. Appellant’s Reply
Brief at 15 n.4, Parker v. District Columbia, 478 F.3d 370 (D.C. Cir. 2007) (No. 04-7041).
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ment and that “[e]lsewhere the Constitution refers to ‘the states’ or
‘each state” when unambiguously denoting the domestic political enti-
ties such as Virginia.”?*® Although the dissent would have treated
“free state” to mean the same as other state references, the uniform
meaning given the term “states” was equally clear:

The Supreme Court has long held that “State” as used in
the Constitution refers to one of the States of the Union. . . .
In fact, the Constitution uses “State” or “States” 119 times
apart from the Second Amendment and in 116 of the 119,
the term unambiguously refers to the States of the Union.?"!

The dissent specifically relies on the fact that the District is not a state
for the purposes of voting in Congress.>”> Thus, in the latest decision
from the D.C. Circuit, the judges continue the same view of the non-
state status of the District, as described in earlier decisions of both the
Supreme Court and lower courts.

VI. The Policy and Practical Implications of Using the District
Clause To Create New Forms of Voting Members

The current approach to securing partial representation for the
District is fraught with dangers. What is striking is how none of these
dangers have been addressed by advocates with any level of detail.
Instead, members are voting on a radical new interpretation with little
thought or recognition of its implications for our constitutional sys-
tem. The Framers created clear guidelines to avoid creating a system
on a hope and a prayer. It would be a shame if our current leaders
added ambiguity where clarity once resided in the Constitution on
such a question. The burden should be on those advocating this legis-
lation to fully answer each of these questions before asking for a vote
from Congress.

A. Partisan Manipulation of the Voting Body of Congress

By adopting a liberal interpretation of the meaning of “states” in
Article I, Congress would be undermining the very bedrock of our
constitutional structure. The membership and division of Congress
was carefully defined by the Framers. The legislative branch is the
engine of the Madisonian democracy. It is in these two houses that

290 Parker, 478 F.3d at 396.

291 Id. at 405 (Henderson, J., dissenting). The dissent noted that three instances of the use
of the term “state” involve the use of “foreign state” under Article I, Section 9, Clause 8; Article
II1, Section 2, Clause 1; and the Eleventh Amendment. Id. at 405 n.9.

292 ]d. at 406 (citing Adams v. Clinton, 531 U.S. 941 (2000)).
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disparate factional disputes are converted into majoritarian com-
promises, the defining principle of the Madisonian system. Allowing
majorities to manipulate the membership rolls would add dangerous
instability and uncertainty to the system. The obvious and traditional
meaning of “states” deters legislative measures to create new forms of
voting representatives or shifting voters among states.?®> Under this
approach, the House could award a vote to District residents and a
later majority could take it away. The District residents would con-
tinue to vote, not as do other citizens, but at the whim and will of the
Congress like some party favor that can be withdrawn with the passing
fortunes of politics. Moreover, the evasion of the 435-member limita-
tion created in 1911 would encourage additional manipulations of the
House rolls in the future. Finally, if the Congress can give the District
one vote, they could by the same authority give the District ten votes
or, as noted below,2*4 award additional seats to other federal enclaves.

B. Creation of New Districts Among Other Federal Enclaves and
Territories

If successful, this legislation would allow any majority in Con-
gress to create other novel seats in the House. This is not the only
federal enclave, and there is great potential for abuse and mischief in
the exercise of such authority. Under Article IV, Section 3, “[t]he
Congress shall have Power to dispose of and make all needful Rules
and Regulations respecting the Territory or other Property belonging
to the United States.”?> Roughly thirty percent of land in the United
States (over 659 million acres) is part of a federal enclave regulated
under the same power as the District.¢ The Supreme Court has re-

293 This latter approach was raised by Judge Leval in Romeu v. Cohen, 265 F.3d 118, 129-30
(2d Cir. 2001), when he suggested that Congress could require each state to accept a certain
proportion of voters in territories to give them a voice in Congress. This view has been rejected,
including by the concurring opinion in that decision which found “no authority in the Constitu-
tion for the Congress (even with the states’ consent) to enact such a provision.” Id. at 131
(Walker, CJ., concurring); see also Igartua-De La Rosa v. United States, 417 F.3d 145, 154 n.9
(1st Cir. 2005). According to Chief Judge Walker, there are “only two remedies afforded by the
Constitution: (1) statehood . . ., or (2) a constitutional amendment.” Romeu, 265 F.3d at 136
(Walker, CJ., concurring).

294 See infra Part VILB.

295 U.S. Consr. art. IV, § 3, cl. 2.

296 Deborah Zabarenko, Climate Change Hit U.S. Federal Land, Water, REUTERS, Sept. 6,
2007, available at http://www.alertnet.org/thenews/newsdesk/N06343350.htm; see also national
atlas.gov, Federal Lands and Indian Reservations, http://nationalatlas.gov/printable/fedlands.
html (last visited Jan. 2, 2008). In addition to the District of Columbia and domestic federal
areas, this includes such territories in American Samoa, Baker Island, Federated States of Micro-
nesia, Guam, Howland Island, Jarvis Island, Johnston Atoll, Kingman Reef, Marshall Islands,
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peatedly stated that the congressional authority over other federal en-
claves derives from the same basic source:>’

This brings us to the question whether Congress has power
to exercise “exclusive legislation” over these enclaves within
the meaning of Art. I, § 8, cl. 17, of the Constitution, which
reads in relevant part: “The Congress shall have Power . . .
[t]Jo exercise exclusive Legislation in all Cases whatsoever”
over the District of Columbia and “to exercise like Authority
over all Places purchased by the Consent of the Legislature
of the State in which the Same shall be, for the Erection of
Forts, Magazines, Arsenals, dock-Yards, and other needful
Buildings.”

The power of Congress over federal enclaves that come
within the scope of Art. I, § 8, cl. 17, is obviously the same as
the power of Congress over the District of Columbia. The
cases make clear that the grant of “exclusive” legislative
power to Congress over enclaves that meet the requirements
of Art. I, § 8, cl. 17, by its own weight, bars state regulation
without specific congressional action.>*

Congress could use the same claimed authority to award seats to
other federal enclaves. Indeed, because these enclaves were not es-
tablished with the purpose of being a special nonstate entity, as was
the District, they could claim to be free of some of these counter-
vailing arguments against the District. Indeed, the District is often
treated the same as states for the purposes of federal jurisdiction,
taxes, and military service. There are literally millions of people living
in these areas, including Puerto Rico, with a population of four million
people—roughly eight times the size of the District.?** These territo-
ries are under the plenary authority of Congress.>® Similar to the
cases involving the District, this authority is often stated in absolute

Midway Islands, Navassa Island, Northern Mariana Islands, Palmyra Atoll, Republic of Palau,
Puerto Rico, the U.S. Virgin Islands, U.S. Minor Outlying Islands, and Wake Island. FEDERAL
ReAL PrRoPERTY CouNciL, FY 2005 FEDERAL REAL PROPERTY REPORT: AN OVERVIEW OF THE
FeEDERAL GOVERNMENT’S REAL PROPERTY AsSeTs 3 (June 2006), http://www.gsa.gov/gsa/cm_
attachments/GSA_DOCUMENT/FRPR_5-30_updated_R2872-m_0Z5RDZ-i34K-pR.pdf.

297 In addition to Article I, Section 8, the Territorial Clause in Article IV, Section 3 states
that “[tJhe Congress shall have power to dispose of and make all needful rules and regulations
respecting the territory or other property belonging to the United States.” U.S. Consr. art. IV,
§ 3, cl. 2.

298 Paul v. United States, 371 U.S. 245, 263 (1963).

299 U.S. Census Bureau, http://www.census.gov/schools/facts/puerto_rico.html.

300 See, e.g., Davila-Perez v. Lockheed Martin Corp., 202 F.3d 464, 468 (1st Cir. 2000) (“Pu-
erto Rico . . . is still subject to the plenary powers of Congress under the territorial clause . . ..”).
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any provision of this Act or any amendment made by this Act is de-
clared or held invalid or unenforceable, the remaining provisions of
this Act or any amendment made by this Act shall be treated and
deemed invalid and shall have no force or effect of law.”37 However,
if the D.C. vote is subject to a temporary or permanent injunction (or
conversely, if the Utah seat is enjoined), it could be argued that a
provision of the Act was not technically “declared or held invalid or
unenforceable.” Rather, it could be enjoined for years on appeal,
without any declaration or holding of unenforceability. This confu-
sion could even extend to the next presidential election. By adding a
district to Utah, that new seat would add another electoral vote for
Utah in the presidential election. Given the last two elections, it is
possible that there could be another cliffhanger with a tie or one-vote
margin between the main candidates. The Utah vote could be deter-
minative. Yet, such a close election is likely to occur in the midst of
litigation over the current legislation.’'® Thus, we could face a consti-
tutional crisis over whether the Congress will accept the results based
upon this vote when both the Utah and District seats might be nulli-
fied in a final ruling.?"

F.  Qualification Issues

Because delegates are not addressed or defined in Article I, these
new members from the District or territories would not technically be
covered by the qualification provisions for members of Congress.
Thus, although conventional members of Congress would be constitu-
tionally defined,®® these new members would be legislatively de-
fined—allowing Congress to lower or raise such requirements in
contradiction to the uniform standard of Article I. Conversely, if
Congress treats any district or territory as “a state” and any delegate
as a “member of Congress,” it would effectively gut the qualification
standards in the Constitution by treating the title rather than the defi-

317 8. 1257, 110th Cong. § 6 (2007).

318 The case challenging the Elizabeth Morgan Act (on which I was lead counsel) took
years before it was struck down as an unconstitutional bill of attainder. See Foretich v. United
States, 351 F.3d 1198, 1204, 1226 (D.C. Cir. 2003).

319 Indeed, some in Utah are already questioning the wisdom of seeking this novel deal
with the District because it is likely that the state will receive a new district in the ordinary
course of reapportionment in 2012, while litigation would delay any seat founded on this legisla-
tion. See Thomas Burr, Should Utah Stay on Quest for House Seat?, SaLt Lake TriB., Sept. 23,
2007.

320 See U.S. Consr. art. I, § 2 (“No Person shall be a Representative who shall not have
attained to the Age of twenty five Years, and been seven Years a Citizen of the United States,
and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.”).
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We are, hopefully, in the final chapter of this debate. One hun-
dred and sixty years ago, Congress retroceded land back to Virginia
under its Article I authority.?*” Retrocession has always been the
most direct way of securing a resumption of voting rights for District
residents.?® Most of the District can be simply returned from whence
it came: the state of Maryland. The greatest barrier to retrocession
has always been more symbolic than legal. Replacing Washington,
DC with Washington, MD is a conceptual leap that many are simply
not willing to make. However, it is the most logical resolution of this
problem.3?®

For a number of years, I have advocated the reduction of the Dis-
trict of Columbia to the small area that runs from the Capitol to the
Lincoln Memorial.>* The only residents in this space would be the
First Family. The remainder of the current District would then be re-
troceded to Maryland.

Such retrocession can occur without a constitutional amendment.
Ironically, in 1910 when some members sought to undo the Virginia
retrocession, another George Washington University Law Professor,
Hannis Taylor, supplied the legal analysis that the prior retrocession
was unconstitutional without an amendment.?*' I respectfully disagree
with my esteemed predecessor. In my view, Congress can not only
order retrocession, but can do it without the prior approval of Mary-
land—though I believe that this would be a bad policy decision. Al-
though Congress did allow Virginia to vote to accept its land back, it is
not clearly required to do so under the Constitution. The original
land grant was ceded to Congress, which always had the right to retro-
cede it. Obviously, no one is suggesting such a step. As a constitu-

327 See supra note 195 and accompanying text.

328 An alternative, but analogous, retrocession plan has been proposed by Representative
Dana Rohrabacher. For a recent discussion of this proposal, see Dana Rohrabacher, Full Repre-
sentation for Washington—The Constitutional Way, RoLL CaLL, Jan. 25, 2007, at 8.

329 At first blush, there would seem to be a promising approach found in legislation grant-
ing Native Americans the right to vote in the state in which their respective reservation is lo-
cated. See 8 U.S.C. § 1401(a)(2) (2000). After all, these areas fall under congressional authority
in the provision of Section 8. U.S. ConsT. art. I, § 8, cl. 3. The District, however, presents the
dilemma of being intentionally created as a unique nonstate entity, severed from Maryland. For
this approach to work, the District would still have to be returned to Maryland while retaining
the status of a federal enclave. See Evans v. Cornman, 398 U.S. 419, 424-25 (1970) (holding that
residents on the campus of the National Institutes of Health (NIH) in Maryland could vote as
part of that state’s elections).

330 See, e.g., Hearing on H.R. 5388, supra note 7 (testimony of Jonathan Turley, Shapiro
Professor of Public Interest Law, The George Washington University Law School).

331 S. Doc. No. 61-286, at 4 (1910) (Opinion of Hannis Taylor as to the Constitutionality of
the Act of Retrocession of 1846).
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tional matter, however, I do not see the barrier to retroceding the
Maryland portion of the original federal enclave. As John Calhoun
correctly noted in 1846: “The act of Congress, it was true, established
this as the permanent seat of Government; but they all knew that an
act of Congress possessed no perpetuity of obligation. It was a simple
resolution of the body, and could be at any time repealed.”33?

I have also proposed a three-phase process for retrocession. In
the first phase, a political transfer would occur immediately with the
District securing a House seat as a Maryland district and residents
voting in Maryland statewide elections. In the second phase, any in-
corporation of public services from education to prisons to law en-
forcement would occur. In the third phase, any incorporation of tax
and revenue systems would occur.

These phases would occur over many years with only the first
phase occurring immediately upon retrocession. Indeed, I have rec-
ommended the creation of a three-commissioner body, like the one
that worked with George Washington in the establishment of the orig-
inal federal district. These commissioners would recommend and
oversee the incorporation process. Moreover, Maryland can agree to
continue to treat the District as a special tax or governing zone until
incorporation is completed. Indeed, Maryland may choose to allow
the District to continue in a special status due to its historical position.

Any incorporation is made easier, not more difficult, by the Dis-
trict’s historic independence. Like most cities, it would continue to
have its own law enforcement and local governing authority. The Dis-
trict could also benefit, however, from incorporation into Maryland’s
respected educational system and other statewide programs related to
prisons and other public needs. Maryland could benefit from the ad-
dition of one of the world’s great centers of learning and politics and a
city experiencing a comprehensive political and economic renewal af-
ter years of corruption and cronyism.*** The city is now prospering,
and its residents currently pay roughly $6 billion a year in federal
taxes, the second highest per capita in the nation.>3*

In my view, this approach would be unassailable on a legal level
and highly efficient on a practical level. I realize that there remains a
fixation with the special status of the city, but much of this status

332 CoNG. GLOBE, 29th Cong., 1st Sess. 1046 (1846).

333 See, e.g., David Nakamura, Senate Approves D.C. School Takeover Plan, W asH. PosT,
May 23, 2007, at B1.

334 See Homeland Security Hearing, supra note 5, at 1 (testimony of Del. Eleanor Holmes
Norton, D-D.C.).
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would remain. Although the city would not technically be the seat of
government, it would obviously remain for all practical purposes our
Capital City.

This is not to suggest that a retrocession would be without com-
plexity. Indeed, the Twenty-Third Amendment represents an obvious
anomaly.?® Section 1 of that Amendment states:

The District constituting the seat of Government of the

United States shall appoint in such manner as the Congress

may direct:

A number of electors of President and Vice President
equal to the whole number of Senators and Representa-
tives in Congress to which the District would be entitled
if it were a State, but in no event more than the least
populous State; they shall be in addition to those ap-
pointed by the States, but they shall be considered, for
the purposes of the election of President and Vice Presi-
dent, to be electors appointed by a State; and they shall
meet in the District and perform such duties as provided
by the twelfth article of amendment.33¢

Because the only likely residents would be the first family, this
presents something of a problem. There are a few obvious solutions.
One solution would be to repeal the Amendment, which is the most
straight-forward and preferred.?*” Another approach would be to
leave the Amendment as constructively repealed. Most presidents
vote in their home states. A federal law can bar residences in the new
District of Columbia. A third and related approach would be to allow
the Clause to remain dormant because it states that electors are to be
appointed “as the Congress may direct.”*® Congress can enact a law
directing that no such electors may be chosen. The only concern is
that a future majority could do mischief by directing an appointment
when electoral votes are close.

335 See U.S. Const. amend. XXIII.

336 Id. amend. XXIII, § 1.

337 1 have previously stated that my preference would be to repeal the entire Electoral
College as an archaic and unnecessary institution and move to direct election of our President.
But that is a debate for another day.

338 See Peter Raven-Hansen, The Constitutionality of D.C. Statehood, 60 GEo. WasH. L.
REv. 160, 187-88 (1991); Philip G. Schrag, The Future of District of Columbia Home Rule, 39
Cata. U. L. Rev. 311, 317 (1990).
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Conclusion

There is an old story about a man who comes upon another man
in the dark on his knees looking for something under a street lamp.
“What did you lose?” he asked the stranger. “My wedding ring,” he
answered. Sympathetic, the man joined the stranger on his knees and
looked for almost an hour until he asked if the man was sure that he
dropped it here. “Oh, no,” the stranger admitted, “I lost it across the
street but the light is better here.” Like this story, there is a tendency
in Congress to look for answers where the political light is better, even
when it knows that the solution must be found elsewhere. That is the
case with the current District legislation, which mirrors an earlier
failed effort to pass a constitutional amendment. The 1978 amend-
ment was a more difficult course, but the answer to the current
problems can only be found constitutionally in some form of either an
amendment or retrocession.

Currently, the advocates of a new District seat are looking where
the light is better with a simple political trade-off of two seats. It is
deceptively easy to make such political deals by majority vote. Not
only is this approach facially unconstitutional, but the outcome of this
legislation, even if sustained on appeal, would not be cause for cele-
bration. Indeed, this legislation would replace one grotesque constitu-
tional curiosity in the current status of the District with a new
curiosity. The creation of a single vote in the House (with no repre-
sentation in the Senate) would create a type of half-formed citizenry
with partial representation derived from residence in a nonstate. It is
an idea that is clearly put forward with the best of motivations, but
one that is shaped by political convenience rather than constitutional
principle.

From its very inception, the District was meant to be unique: a
nonstate entity represented by the whole of Congress. It may be true
that the drafters should have addressed concerns like those of Hamil-
ton. However, there is an amendment process for the correction of
outdated or ill-advised provisions. More importantly, this constitu-
tional process would preserve the integrity and stability of the legisla-
tive branch. Allowing Congress to create new forms of members
would undermine the very structure of the legislative branch under
Article L.

It is certainly time to right this historical wrong, but, in our consti-
tutional system, how we do something is often more important than
what we do. The current legislative approach is simply the wrong
means to a worthy end. It is not, however, the only means. Although
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a constitutional amendment and retrocession are neither easy nor fast,
they represent the greatest hope for a lasting resolution of the unrep-
resented status of the citizens of the District of Columbia.



